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IN THE SUPREME COURT OF
THE STATE OF UTAH
SANDRA BEYNON,
Plaintiff/Appellant

;i

Case Number:

91-0551

Priority:

16

v.
ST. GEORGE - DIXIE LODGE
# 1743, BENEVOLENT &
PROTECTIVE ORDER OF ELKS,

i

Defendant/Appellee.
STATEMENT OF JURISDICTION
This Court has jurisdiction to consider this appeal pursuant
to Utah Code Ann. SS 78-2-2 (3) (j) (Supp. 1992).
STATEMENT OF THE ISSUES ON APPEAL
Is it an abridgement of the Constitutional right of private
association for the Elks Lodge to be held subject to the antidiscrimination provisions of the Utah Civil Rights Act?
DETERMINATIVE CONSTITUTIONAL PROVISIONS AND STATUTES
1.

United States Constitution, First Amendment.

2.

United States Constitution, Fourteenth Amendment.

3.

Utah Civil Rights Act, Utah Code Ann. SS 13-7-1 to 13-

7-4 (1986).
4.

Alcoholic Beverage Control Act, Utah Code Ann. Title 32

A Chapter 5 (1990 and Supp. 1991).

1

STATEMENT OF THE CASE
Conference of Private Organizations (hereinafter referred to
as "CONPOR") fully supports the position of Appellee, St. GeorgeDixie Lodge No. 1743 Benevolent and Protective Order of Elks and
accordingly accepts the facts stated in the Brief of Appellee
Elks.

Additionally, however, the following facts are significant

to CONPOR's case as amicus curiae in representing the interest of
its member organizations.
ESSENTIAL FACTS ON APPEAL
Defendant/Appellee

St.

George-Dixie

Lodge

No.

1743,

Benevolent and Protective Order of Elks (hereinafter referred to
as

"the Lodge")

is a private

organization

invitational membership procedures.
every

respect

and

is

not

a

with

selective and

The Elks Lodge is private in

place

of

"public

accommodation".

Admission to the lodge is restricted to members and their guests.
The Lodge has never received and is not now receiving any public
funds.
the

The Lodge quarters are not located on public property and

Lodge

does

advertising.

not

seek

public

funding

or

patronage

through

It is organized as a non-profit corporation that is

controlled by its membership.
What the Lodge receives from the public is as follows:

It

has an occupancy permit for its building, it has a health permit
for its dining

facilities

and

it receives what

every

private

(emphasis added) citizen within the city limits receives; water,
heat, electricity and trash removal for which it pays.
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And, it

also

has a liquor

membership

is

license

issued

restrictive

as

by
is

the State.
that

of

The
other

Lodge's
private

organizations in this country.
CONPOR is a coalition of national not-for-profit membership
organizations

established

sororal groups doing
work.
right

to

support

religious,

fraternal

charitable, educational and

and

philanthropic

The coalition also supports the privacy rights and the
of

locally

free association
and

nationally,

by members

and

to

of

foster

these

and

organizations,

encourage

through

education the concept of such private membership organizations in
a global perspective.
CONPOR
(4,000,000)

represents
members

the
whose

interest

of

membership

over
in

four
their

million
various

organizations is based on the private right of association.
its

original

purpose

CONPOR

expounds

this

concept

of

As

private

organizations:
"We believe the people's right to form such association
must not be infringed, abridged, denied or burdened in
anyway by any administrative, executive, legislative or
judicial action by any local, state or national
government.
All people must cherish and defend the
right of free association in order to give full meaning
to the rights guaranteed in/by the First Amendment.
(Memorandum in Support of Motion for Permission to Submit Amicus
Curiae Brief, pg. 4.)
SUMMARY OF ARGUMENT
St. George-Dixie Lodge No. 1743 is a private, not-for-profit
fraternal organization that this Court is being asked to punish

by the removal of its liquor license.

Plaintiff would lead the

Court to believe that the issuance of a State Liquor License with
all of its legislative requirements makes the Utah Civil Rights
Act applicable to the Lodge as a private organization.

Lacking

any vestige of a public entity, the Lodge is categorized by the
Attorney General as an "enterprise regulated by the State."
To

find

applicability

of

the

Utah

Civil

Rights

Act,

Plaintiff must show a nexus between the membership requirements
of

the

Lodge

and

Constitutionally

the

guaranteed

cannot be usurped
guise

to

issuance

rights

by a state

invade

organization.

State's

of

a

privacy

licensing

membership

of

liquor
and

association

requirement

requirements

of

license.

used as a
a

private

Application for a license is a procedural activity

that does not substantively change the position of an entity from
public to private nor make an individual's rights of privacy any
less sacrosanct

than prior to the application process.

State

activity in the realm of licensing is historically procedural and
Plaintiff has failed to prove an ability of the State to enter
into the realm of privacy through procedure.

State requirements

do not translate into "state action" and private organizations do
not become concerns open to scrutiny by their lawful activity in
pursuit of their rights of privacy and association.
A

private

association

and

organization
membership

does

not

selectivity

interpretation of legislative intent.
General

do

not

seek

redress

but
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lose

its

because

of

rights

of

counsel's

Plaintiff and the Attorney

punishment

of

the

Lodge

by

imposition

of

liquor license.
translate

the

a

financial

hardship

through

removal

of

their

Unable to show state activity, Plaintiff cannot
clear

legislative

language

to

fit

her

goal

of

defining the Lodge as a business and declare its activities as
illegal

under

correctly

the

recognized

Utah

Civil

Rights

Act.

that the Lodge does

scope of the Utah Civil Rights Act.

The

not

trial

Court

fall within

the

This Court should therefore

affirm the Trial Court's award of Summary Judgment in favor of
Defendant.
ARGUMENT
POINT I: THE MERE FACT THAT A PRIVATE ORGANIZATION IS
LICENSED TO SELL ALCOHOLIC BEVERAGES IN UTAH DOES NOT
SERVE TO TRANSFORM THAT ORGANIZATION'S ACTIONS INTO
"STATE
ACTION"
AND
BRING
IT WITHIN
THE
ANTIDISCRIMINATION PROVISIONS OF THE UTAH CIVIL RIGHTS ACT.
The issue here is not whether this Court is being requested
to place its stamp of approval on the membership requirement of
Defendant/Appellee Elks.
this

Court

to

examine

regulations

of

fraternal

Nor is the issue here a request for
the

constitution,

orders,

churches

by-laws,
and

rules

other

organizations before the issuance of a liquor license.

and

private
At issue

here is whether this Court should direct the State of Utah to
scrutinize the constitution, by-laws, rules and regulations of
the Elks

Lodge and

other private organizations

before

it may

(emphasis added) issue any of these groups a liquor license.
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We do not ask the Court to protect our

rights under the

First Amendment from invasion by the State; we are here asking
the Court NOT TO DIRECT THE STATE TO INTERFERE (emphasis added)
with the right of free association granted us under the First
Amendment.
This

case

is

nothing

more

or

less

than

an

attempt

by

Plaintiff Beynon and the Office of the Attorney General to have
this Court direct the State of Utah to punish

(emphasis added)

the

similar

Defendant

Elks

Lodge

and

all

other

private

organizations for exercising their constitutional right to choose
their members according to their wishes.
Defendant

Elks Lodge is distinctly private

in nature and

does not exhibit any manifestations of a public entity, let alone
a public accommodation.
Nowhere is it argued that the Elks operate on publicly owned
property,

which

was

the

basis

for

finding

"state

action"

in

Burton v. Wilmington, Pkq. Auth., 365 U.S. 715 (1961) and Turner
v. City of Memphis, 369 U.S. 350 (1962).
that

the

Elks

involve public
basis

for

assistance
Lombard

v.

Lodge

ever

assistance

finding
in:

has

Louisiana,

upon

in the conduct

"state

Peterson

relied

There is no suggestion

action"

on

the

or

of

even

U.S.

f*

267

grounds

(1963),

to

its affairs, the

v. Greenville, 373 U.S.

373

sought

and

of
244

police
(1963) ;

Robinson

v.

Florida,

378

U.S.

153

(1964),

and

on

the

basis

of

judicial

assistance in Shelly v. Kramer, 334 U.S. 1 (1948).
There is not the slightest suggestion that the Elks Lodge is
in receipt of public funds from any source, the basis for finding
"state action" in:

Smith v. Hampton Training School for Nurses,

360

Cir.

F.2d

Memorial

577

(4th

Hospital

323

1966);
F.2d

and

959

Simkins

(4th

Cir.

v. Moses
1963),

H.

Cone

certiorari

denied, .376 U.S. 938 (1964).
Nor can there be found any suggestion that the Elks Lodge is
performing

any

public

function, the

basis

for

finding

"state

action" in Public Utilities Comm. v. Pollak, 343 U.S. 451 (1951).
Not a single indicia of "state action" found in any other
case is present here.
"Unlike Burton, the Moose Lodge building is located on
land owned by it, not by any public authority.
Far
from apparently holding itself out as a place of public
accommodation,
Moose
Lodge
quite
ostentatiously
proclaims the fact that it is not open to the public at
large.
Nor is it located and operated in such
surroundings
that
although
private
in
name, it
discharges a function or performs a service that would
otherwise in all likelihood be performed by the State."
Moose Lodge #107 v. Irvis, 407 U.S. 163, 174 (1972).
What is clear is that the State of Utah requires private
organizations,

by

the

provisions

of

the

Alcoholic

Beverage

Control Act, Title 32A, to fulfill various requirements to obtain
a State issued liquor license.

The fact that the lodge applies

"7

for and fulfills these requirements does not allow for a quantum
leap from license application to Mstate action".
"Something more forceful
license
will
be
needed
activity."

than mere
to
show

issuance of a
state-regulated

D'Amarco v. Providence Civic Center Authority, 783 F.2d 1, 3 (1st
Cir. 1986).
License
privacy

fees

of

the

do

not

applying

allow
entity

for
or

state

invasion

person.

Every

into

the

individual

building his own house, or driving an automobile, or practicing
law requires a license.

But, the home-owner has the absolute

right to exclude individuals from his home as does the automobile
owner

from

his

car,

A

practicing

attorney

can

choose which

client he will see or refrain from representing on any ground
whatsoever, sound or unsound, praiseworthy or otherwise.
Utah,

as

do

other

states,

requires

the

issuance

marriage license as a prerequisite for a lawful marriage.
Utah

cannot

marriages.
the

prohibit

But,

inter-faith

Loving v. Virginia, 388 U.S. 1 (1967).

Hence under

of

the

marriages

a

or

reasoning

interracial

of

Defendant/Appellant

and

the

Attorney

General, once a marriage license is received the recipient could
not refuse marriage to one of a different faith or race.
The grant of a license to the Elks Lodge to dispense liquor
no

more

turns

the

Elks'

membership

requirements

into

"state

action" than the grant by a state of tax exemption to a religious

8

body constitutes the state establishment of religion.

Walz v.

Tax Commission, 397 U.S. 664, (1970).
If this Court is to accept the finding of "pervasiveness" in
"state

action"

when

none

is

in

fact

present

a

plethora

litigation will result in the state and federal courts.

of

It must

follow that if "state action" is found in this matter then every
form of activity that is licensed by the state will be subject to
judicial examination to determine the degree of "pervasiveness"
involved in the form of licensing in question.
"It is true that the state and city regulate the
restaurants - but not by compelling restaurants to deny
service to their customers because of their race.
License fees are collected, but this licensing has no
relationship to race.
Under such circumstances, to
hold that a state must be held to have participated in
prejudicial conduct of its licenses is too big a jump
for us to take. Businesses owned by private persons do
not become agencies of the state because they are
licensed; to hold that they do would be completely to
negate
all
our
private
ownership
concepts
and
practices."
Bell v. Maryland, 378 U.S. 226, 333 (1964).
Other
licensing

states
with

have

state

found

it

activity

in

too

big

finding

a
the

leap

to

equate

aforementioned

pervasiveness.
The mere fact that activities of these private
individuals or entities were either licensed by or
subject to regulation by a state agency does not
convert the private action into "state action" for
which the State of Missouri would be liable. However,
private action may, in law, become "state action" where
the state has exercised coercive power or has provided
significant
encouragement
for
the
private
discriminatory activity.
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Jenkins v. State of Missouri 593 F. Supp. 1485, 1563
1984) .

(W.D. MO

The courts have not passed on the religious affiliation of
the members of private organizations.

Private organizations who

limit their participation to those of a shared religious belief
have not been scrutinized as enterprises regulated by the State.
However, if we accept the argument of the Attorney General that
possession

of

a

State

liquor

license

transforms

a

private

organization's restrictive membership into "state action", then
to

limit

participation

based

on

religious

belief

would

be

unconstitutional.
Again,

this

is

too

big

moreover, previous discussions

a

leap

for

this

by our highest

Court

to take;

court could not

make such a leap:
A State cannot exclude a person from the practice of
law or from any other occupation in a manner or for
reasons that contravene the Due Process Clause or Equal
Protection Clause of the Fourteenth Amendment. A State
can require high standards of qualification, such as
good moral character or proficiency in its law, before
it
admits
an
applicant
to
the
bar,
but
any
qualification must have a rational connection with the
applicant's fitness or capacity to practice law.
Obviously an applicant could not be excluded merely
because he was a Republican or a Negro or a member of a
particular church.
Even in applying permissible
standards, officers of a State cannot exclude an
applicant where there is no basis for their finding
that he fails to meet these standards, or when their
action is invidiously discriminatory.
Schware v. Board of Examiners, 353 U.S. 232, 238 - 239 (1957).

If we are to follow the logic of the Attorney General, the
State

will

have

unfettered

exercise

of

its

police

power

in

scrutinizing the actions of private entities and individuals something foreign to the concepts of our Constitution.
Constitutional rights define the characteristics of
unconstitutional "state action".
To the extent that
such rights impose restraints on governmental rules and
not on governmental actions per se, the "state action"
inquiry must initially focus on the task of identifying
the governmental rule implicated in a particular case,
and not on the task of determining whether or not a
particular action is a governmental action.
L. Tribe, American Constitutional Law, 1159 (2nd Ed, 1988).
A private organization's membership restrictions of any kind
are

either

unconstitutional

in

their

entirety

(which

would

involve as a practical matter the destruction of a great majority
of private organizations in the entire action) or else - and we
hold

this

to

be

the

correct

view

-

that

none

of

these

restrictions, whatever they are (emphasis added), involve "state
action"

regardless

organization needs.

of

how

many

state

licenses

such

an

Liquor license, building permits, occupancy

permits, zoning variances - all of these emanate from the state
either mediately or immediately; all of these are necessary to
the private organization's operation.

But none turns what the

organization does into "state action".
Plaintiff's
application
sphere of

of

argument
the

Elks

"state action".

is

Lodge

insufficient
for

a liquor

to

bring

license

into

the
the

The trial court correctly concluded

that the lodge was not subject to the provisions of the Utah
Civil

Rights

Act

in

this

matter

and

therefore

its

grant of

Defendant's motion for summary judgment should be upheld.
POINT II:
APPLICATION FOR A LIQUOR LICENSE IS NOT
ENOUGH TO REMOVE THE LODGE FROM THE PROTECTION OF THE
RIGHT
OF
FREE
ASSOCIATION
AFFORDED
PRIVATE
ORGANIZATIONS BY THE FIRST AMENDMENT.
(A)

IT WOULD BE PROFOUNDLY UNJUST AND A MISINTERPRETATION OF THE
STATUTORY LANGUAGE OF THE UTAH CIVIL RIGHTS ACT TO DENY THE
MEMBERS OF THE ELKS LODGE THEIR RIGHT OF PRIVATE ASSOCIATION
PURSUANT TO THEIR GROUP'S PREFERENCES, MERELY BECAUSE PUBLIC
OFFICIALS DO NOT SHARE THOSE PREFERENCES OR ENTERTAIN
DIFFERENT ONES.
Just

because

other

individuals

do

not

agree

with

the

preferences of association of the Elks Lodge is no reason to deny
the Elks Lodge a liquor license.

There can be no question but

that the Elks Lodge is a private entity when we look at those
factors

found

to be determinative

in assessing

the

status of

private organizations:
1.

The genuine selectivity of the group in the admission

of its members.
2.

The

membership's

control

over

the

operation

of

establishment.
3.

The history of the organization.

4.

The use of the facilities by non-members.

5.

The purpose of the organization's existence.

6.

Whether the organization advertises for members.

7.

Whether the organization is profit or non-profit.

io

the

8.

The formalities observed by the organization, e.g. by-

laws, meetings, membership cards.
U.S. v. Lansdowne Swim Cluby 713 F. Supp 785, 796 - 797 (E.A. PA
1989) .
Elks Lodge No. 1743 meets all of these criteria in that:
1.

The

Lodge

criteria

for

its

parties.

R. 1197).

2.

is

an

organization

membership.

(Fact

which

has

stipulated

selective

to

by

both

Lodge membership is selective, the Lodge is a private

fraternal organization not open to the public and the Lodge does
not engage in business for profit.
parties.
3.

(Facts stipulated to by the

R. 1197, 1198).
The Lodge is a fraternal organization which exists for

the purpose of promoting friendships and fraternal affiliations
among, and charitable service to, its members, and has been in
existence for more than one hundred twenty (120) years.

(Facts

admitted by Plaintiff in her response to Defendant's Motion for
Summary Judgment.
4.

R. 1045, 1117).

The Lodge is a private, fraternal organization not open

to the general public.

(Facts stipulated to by the parties.

R.

1197) .
5.

The Lodge exists to promote fellowship among members of

the defendant organization (Fact stipulated to by both parties.
R. 1197).
6.

The Lodge solicits non-member advertising only in its

own state magazine, privately distributed only to its membership,
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a

publication

titled

Plaintiff

in

Judgment.

R. 1052, 1122).

7.

her

"Utah

response

State
to

Elk".

Defendant's

(Fact
Motion

admitted
for

by

Summary

The Lodge is a non-profit organization under the laws

of the State of Utah.

(Fact stipulated to by both parties.

R.

1198) .
8.

The Lodge conducts rituals for members and new members,

holds weekly meetings, reviews applicants for membership, and is
organized

and

operates

under the laws of Utah.
1197,

1198

and

as

a

non-profit,

private

organization

(Facts stipulated to by the parties.

admitted

by

Plaintiff

Defendant's Motion for Summary Judgment.

in

her

response

R.
to

R. 1050, 1119, 1049,

1118) .
The Elks Lodge, having all the indicia found necessary for a
private

organization,

is

protected

from

government

intrusion

under the guise of state regulation.
But the associational rights protected by the First
Amendment are in my view much broader and cover the
entire spectrum in political ideology as well as in
art, in journalism, in teaching, and in religion.
In my view, government is not only powerless to
legislate with respect to membership in a lawful
organization, it is also precluded from probing the
intimacies of spiritual and intellectual relationships
in the myriad of such societies and groups that exist
in this country, regardless of the legislative purpose
sought to be served.
. . . . the views a citizen entertains, the beliefs he
harbors, the utterances he makes, the ideology he
embraces and the people he associates with are no
concern of the government. That article of faith marks
indeed the main difference between the Free Society
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which we espouse and the dictatorships both on the Left
and on the Right.
Where government is the Big Brother, privacy gives way
to surveillance. But, our commitment is otherwise. By
the First Amendment we have staked our security on
freedom to promote a multiplicity of ideas, to
associate at will with kindred spirts, and to defy
governmental intrusion into these precincts.
Gibson v. Florida Legislative Comm., 372 U.S. 539, 568, 570, 575
- 576, (1963) .
There is no change in the concept of private association due
to a governmental licensing procedure.
It is the right of the individual to pick his own
associates so as to express his preferences and
dislikes, and to fashion his private life by joining
such organizations and groups as he chooses.
Evans v. Newton, 38 2 U.S. 296,298, (1966).
(B)

TO INTERPRET THE LANGUAGE OF THE UTAH CIVIL RIGHTS ACT AS
ENCOMPASSING THE AFFAIRS OF STRICTLY PRIVATE ORGANIZATION
SUCH AS THE ELKS IS TO GIVE A FALLACIOUS DEFINITION TO
UNDENIABLY CLEAR LEGISLATIVE INTENT.
The Amicus Brief of the Attorney General would have this

Court believe that the Elks Lodge is an "enterprise regulated by
the state" thus bringing the Lodge within the coverage of the
Utah Civil Rights Act.
General generalizes

In support of his position the Attorney

the Lodge as falling

into the category of

"all enterprises regulated by the state of every kind whatsoever"
when

it

is

clear

from

the

reading

of

the

statute

that

this

language must be considered in connection with the more limiting
language describing business establishments and places of public
accommodation.

Utah Code Ann SS 13-7-1, 13-7-2.
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The

definitive

language

of

the

section

quoted

by

the

Attorney General defines enterprises regulated by the State to
be:
(b) all places of business (emphasis added) which sell
beer to consumers or house a state liquor store, as
permitted by the Alcoholic Beverage Control Act, Title
32A.
Utah Code Ann SS 13-7-2(c)(2) (1986).
Plaintiff has failed to show that the Lodge is a "place of
business" while admitting that the Lodge is a private fraternal
organization

not

open

to

the

public.

(R.

1197).

And,

significantly, the Attorney General's Brief has acknowledged that
the Lodge is not a "business" within the meaning

of the term

"business establishment" because it is not open to the public and
is not operated

for profit.

Conversely, the Attorney General

states that
the Elks Lodge is a licensed business and
corporation that sells a quarter million dollars of
beer and alcoholic beverages in a restaurant it
operates, subject to state regulation under Title 32A .
Amicus Brief of Attorney General, pg. 8.
It

is

impossible

to

reconcile

the

Attorney

General's

definition of business within the statute when we find that the
definition

of

a

restaurant

contemplates

meal

service

to

general public.
"Restaurant means any
variety of foods are
served to the general
on a premises having

business establishment where a
prepared and complete meals are
public (emphasis added) located
adequate culinary fixtures for
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the

food preparation and dining accommodations, and that is
engaged in primarily serving meals to the general
public (emphasis added).
Utah Code Ann. SS 32A 1-105 (41).
The language of the statute was correctly interpreted when
it found the Lodge not to be a business under the Utah Civil
Rights Act.

Any other reading gives an improper definition to

the meaning of the word "business".
Plaintiff would ask this Court to direct the State to deny
the

Elks

Lodge

a

liquor

financially harm the Lodge.

license

knowing

that

this

will

Financial harm could translate into

a closure of the facility - thus substantially destroying the
members' rights of association.

The fact that alcohol sales are

economically significant in the functioning of the Lodge does not
stand for the premise that alcohol disbursement is the primary
purpose of the Lodge.
Denial of a liquor license would greatly impair not only
lodge

membership,

fraternal

and

but

also

charitable

its

capacity

objectives.

for

carrying

Just

on

because

its

other

individuals disagree with the membership position of the Lodge or
perhaps prefer other membership criteria is insufficient to ask
this Court to direct the State to deny a liquor license.
Trial

Court

Amendment

recognized

association

the

paramount

freedoms

when

Defendant's Motion for Summary Judgment.
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importance
it

properly

of

The
First

granted

CONCLUSION
Plaintiff is not seeking to redress a wrong and place her in
a

position

that

she

alleges

is

unavailable

membership restrictions of the Lodge.

to

her

due

to

What Plaintiff is asking

this Court to do is to direct the State of Utah to punish the
Lodge

and

its

membership

constitutional
compelling
override

right

interest

of
to

constitutional

per

se

for

private

the

exercise

association.

prohibit

gender

protection

of

The

discrimination

afforded

the

Lodge

their

State's
cannot
by

the

First Amendment.
We do not ask that a state regard private organizations as
extraterritorial enclosures into which it cannot enter for any
purpose.

A state, or its governmental agencies, can close an

organization's premises when they are found to be unsafe or the
situs of perceived

illegal activity.

A city can shut-off an

organization's power and water for non-payment of its bills for
services, but it defies logic to find a state license can be
withheld

or

revoked

because

of

the

nature

of

a

private

organization's membership restrictions, because the imposition of
those restrictions is itself an exercise of the constitutionally
protected liberties of privacy and private association.
The

Utah

Civil

despite

the efforts

stretch

the

their

Rights
of

for

a

is

Plaintiff

well-determined

position

Act

inapplicable

and

definition

particular

in

the Attorney
of

this

General

"business"

situation.

case

The

to

to

suit

Attorney

General's

apparent

crusade

against

a

fraternal

charitable

organization he derisively terms "fascist" is without foundation
and has, as its sole basis, punishment - nowhere is there mention
of redress for Plaintiff.
This

Court

must

regard

as

sacred

the

constitutionally

protected right of all its citizens to choose their affiliations
as they deem fit.

Plaintiff has failed to meet her burden of

proof that the Utah Civil Rights Act is applicable to the Lodge
and its membership restrictions.
In light of the foregoing authority Amicus Curiae would urge
this Court to affirm the Trial Court's decision awarding Summary
Judgment to Defendant.
DATED this 15th day of October, 1992.
CONFERENCE OF PRIVATE ORGANIZATIONS
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Addendum

UNITED STATES CONSTITUTION

AMENDMENT I
Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or the
right of the people peaceably to assemble, and to petition
the government for a redress of grievances.

AMENDMENT XIV
Section 1.
All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of the
United States and of the State wherein they reside.
No
State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

CHAPTER 7
CIVIL RIGHTS
13-7-1,

Policy and purposes of act.

It is hereby declared that the practice of discrimination on the basis of race,
color, sex, religion, ancestry, or national origin in business establishments or
places of public accommodation or in enterprises regulated by the state endangers the health, safety, and general welfare of this state and its inhabitants,
and that such discrimination in business establishments or places of public
accommodation or in enterprises regulated by the state, violates the public
policy of this state. It is the purpose of this act to assure all citizens full and
equal availability of all goods, services and facilities offered by business establishments and places of public accommodation and enterprises regulated by
the state without discrimination because of race, color, sex, religion, ancestry,
or national origin. The rules of common law that statutes in derogation
thereof shall be strictly construed has no application to this act. This act shall
be liberally construed with a view to promote the policy and purposes of the
act and to promote justice. The remedies provided herein shall not be exclusive but shall be in addition to any other remedies available at law or equity.

13-7-2.

Definitions.

(1) The term "place of public accommodation" includes every place, establishment, or facility of whatever kind, nature, or class that caters or offers its
services, facilities, or goods to the general public for a fee or charge, except,
any establishment located within a building which contains not more than
five rooms for rent or hire and which is actually occupied by the proprietor of
such establishment as his residence; provided that any place, establishment,
or facility that caters or offers its services, facilities, or goods to the general
public gratuitously shall be within t h e definition of this term if it receives any
substantial governmental subsidy or support; but the term shall not apply to
any institution, church, any a p a r t m e n t house, club, or place of accommodation
which is in its nature distinctly private except to the extent that it is open to
the public.
(2) The term "person" includes one or more individuals, partnerships, associations, organizations, corporations, labor unions, legal representatives,
trustees, trustees in bankruptcy, receivers, and other organized groups of
persons.
(3) "Enterprises regulated by the state" means:
(a) all institutions subject to regulation under the Utah Uniform Commercial Credit Code, Title 70B [Utah Consumer Credit Code, Title 70C];
(b) all places of business which sell beer to consumers or house a state
liquor store, as permitted by the Alcoholic Beverage Control Act, Title
32A;
(c) all insurers regulated by the Insurance Code, Title 31A; and
(d) all public utilities subject to regulation under the Public Utilities
Act, Title 54

13-7-3.

E q u a l r i g h t i n b u s i n e s s e s t a b l i s h m e n t s , p l a c e s of
public accommodation, and enterprises regulated by the state.

All persons within the jurisdiction of this state are free and equal and are
entitled to full and equal accommodations, advantages, facilities, privileges,
goods and services in all business establishments and in all places of public
accommodation, and by all enterprises regulated by the state of every kind
whatsoever, without discrimination on the basis of race, color, sex, religion,
ancestry or national origin. Nothing in this act shall be construed to deny any
person the right to regulate the operation of a business establishment or place
of public accommodation or an enterprise regulated by the state in a manner
which applies uniformly to all persons without regard to race, color, sex,
religion, ancestry, or national origin; or to deny any religious organization the
right to regulate the operation and procedures of its establishments.

13-7-4. Business establishment, place of public accommodation, or enterprise regulated by the state denying rights deemed public nuisance — Investigation a n d conciliation — Action to enjoin — Civil
action for d a m a g e s —. Expenses of defending action.
Any business establishment or place of public accommodation or enterprise
regulated by the state in which a violation of the rights provided in § 13-7-3 of
this act occurs is a public nuisance. The operator of any such business establishment or place of public accommodation or enterprise regulated by the
state shall be deemed guilty of maintaining a public nuisance and may be
enjoined as hereinafter provided.
(a) Upon application to the attorney general by any person denied the
rights guaranteed by § 13-7-3, the attorney general shall investigate and
seek to conciliate the matter.
(b) An action to enjoin any nuisance defined in this section may be
brought in the name of the state of Utah by the attorney general. Upon
the trial of the cause, on finding that the material allegations of the
complaint are true, the court shall order such nuisance to be abated, and
enjoin all persons from maintaining or permitting such nuisance. When
any injunction as herein provided has been granted it shall be binding
upon the defendant and shall act as an injunction in personam against
the defendant throughout the state.
(c) Any person who is denied the rights provided for in § 13-7-3 shall
have a civil action for damages and any other remedy available in law or
equity against any person who denies him the rights provided for in
§ 13-7-3 or who aids, incites or conspires to bring about such denial.
(d) Any business establishment or place of public accommodation or
enterprises regulated by the state charged with maintaining a public
nuisance in violation of this act, which is determined or found not to be in
violation of this act, may be awarded all actual and necessary expenses
incurred in defending such action, as determined and approved by the
court having jurisdiction of the matter.
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Other than where specifically stated above, the
pool shall be exempt from all requirements contained
in Title 31A.
'**>

TITLE 32
INTOXICATING LIQUORS
(Repealed by Laws 1985, ch. 175, 8 2.)

TITLE 32A

Section
32A-1-117.
32A-1-118.
32A-1-119.
32A-1-120.
32A-1-121.
32A-1-122.
32A-1-123.
32A-1-124.
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32A-1-301.
32A-1-302.

CHAPTER 1

32A-1-303.

GENERAL PROVISIONS

32A-1-304.

Citizens' Council
32A-1-201.

32A-1-202.
32A-1-203.
32A-1-204.
32A-1-205.

32A-1-107.
32A-1-108.

32A-1-109.
32A-1-110.
32A-1-111.
32A-1-112.
32A-1-113.

32A-M14.
32A-1-115.

32A-1-116

Short title.
Application of title.
Exercise of police powers.
Policy.
Definitions.
Alcoholic Beverage Control Commission — Membership — Oaths and
bond — Per diem — Offices — Removal — Meetings.
Powers and duties of the commission.
Director of alcoholic beverage control
— Qualifications — Accountable to
commission — Compensation —
Oath and bond — Removal from office.
Powers and duties of the director.
Department of Alcoholic Beverage
Control — Created — Organization.
Department employees — Requirements.
Services of State Health Laboratory.
Department expenditures and revenues — Liquor Control Fund — Exempt from Division of Finance —
Annual audits.
City. Incorporated Town, and County
Liquor Control Fund.
Appropriation from Liquor Control
Fund to cities, towns, and counties
for law enforcement and rehabilitation — Distribution.
Purchase of liquor.

Citizens' Council on Alcoholic Beverage Control — Membership — Per
diem allowance — Meetings —
Staff.
Powers and duties.
Power to obtain information.
Hearings — Reports.
Grand jury request authorized.
Part 3
Identification Cards

32A-1-305.

Administration
Section
32A-1-101.
32A-1-102.
32A-1-103.
32A-M04.
32A-1-105.
32A-1-106.

Department may sue and be s u e d . '
Liability insurance — Governmental
immunity.
Adjudicative proceedings — Procedure.
Judicial review — Stay of commission
order.
Reports.
Liquor prices.
Licensee compliance with other laws.
Representatives — Residency — Licensing.
Part 2

Chapter
1. General Provisions.
2. State Stores.
3. Package Agencies.
4. Public Liquor Licenses.
5. Private Club Liquor Licenses.
6. Special Use Permits.
7. Single Event Permits.
8. Manufacturing Licenses.
9. Liquor Warehousing Licenses.
10. Beer Retailer Licenses.
11. Beer Wholesaling Licenses.
12. Criminal Offenses.
13. Criminal Procedure.
14. Dramshop Liability.
15. Bureau of Narcotics and Alcoholic Beverage
Law Enforcement.

Part 1

32 A-1-102

Unlawful transfer or use of card.
Presentation of identification card
upon request.
Additional requirements when age is
in question.
Acceptance of identification — Evidence.
Penalty.
Part 4

Alcohol Training and Education
32A-1-401.

Alcohol training and education — Revocation or suspension of licenses.
Part 5
Review Task Force

32A-1-501 to 32A-1-505. Repealed.
PART 1
ADMINISTRATION
32A-1-101. Short title.
This title is known as the "Alcoholic Beverage Control Act."
1990
32A-M02. Application of title.
<1» Each license or permit issued by the former liquor control commission before July 1, 1985, shall
continue in effect until either revoked by the commission for a violation of this title, or voluntarily relinquished by the licensee or permittee.
i2) Each violation or offense committed before July
1. 1985. shall be governed by the law, statutory and
nonstatutory, existing when the violation of the title
was committed. A defense or limitation on punishment under this title shall be available to any defendant tried or retried after July 1, 1985. If any of the
elements of the offense occurred before July 1, 1985,
the offense is considered committed before July 1,
1985.

32A-M03
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(3) The provisions of this title govern alcoholic beverage control in this state except where local authorities are expressly granted regulatory control by this
title Nothing in this title precludes local authorities
from regulating the sale, storage, service, or consumption of alcoholic beverages if such regulation
does not conflict with the provisions of this title 1990
32A-1-103. Exercise of police powers.
This title is an exercise of the police powers of the
state for the protection of the public health, peace,
safety, welfare, and morals and regulates the sale,
service, storage, manufacture, distribution, and consumption of alcoholic products
1990
3 2 A - M 0 4 . Policy.
The policies of the state are
(1) The administration of this title shall be
nonpartisan and free of partisan political influence
(2) Alcoholic beverage control shall be operated as a public business using sound management principles and practices The business shall
be governed by a commission and operated by a
department The business shall function with the
intent of servicing the public demand for alcoholic beverages
(3) The commission and department may not
promote or encourage the sale or consumption of
alcoholic beverages The commission shall con
duct, license, and regulate the sale of alcoholic
beverages in a manner and at pnces that reasonably satisfy the public demand and protect the
public interest, including the rights of citizens
who do not wish to be involved with alcoholic
products
1990
32A-1-105. Definitions.
As used in this title
(1) "Airport lounge" means a place of business
licensed to sell alcoholic beverages, at retail, for
consumption on its premises located at an international airport with a United States Customs
office on its premises
(2) "Alcoholic beverages" means "beer" and
"liquor" as the terms are defined in this section
(3) (a) "Alcoholic products" means all products that contain at least "/IOO of 1% of alcohol by volume or at least xk of 1% by weight,
and are obtained by fermentation, infusion,
decoction, brewing, distillation, or any other
process t h a t uses any liquid or combinations
of liquids, whether drinkable or not, to create alcohol in an amount greater than the
amount prescribed in this subsection
(b) "Alcoholic products" does not include
common extracts, vinegars, ciders, essences,
tinctures, food preparations, or over-thecounter drugs and medicines that otherwise
come within this definition
(4) "Beer," "light beer," "malt liquor," or
"malted beverages" means all products that contain "/IOO of 1% of alcohol by volume or xh of 1% of
alcohol by weight, but not more than 4% of alcohol by volume or 3 2% by weight, and are obtained by fermentation, infusion, or decoction of
any malted gram Beer may or may not contain
hops or other vegetable products
(5) (a) "Beer retailer" means any business establishment engaged, primarily or incidentally, in the retail sale or distribution of beer
to public patrons, whether for consumption
on or off the establishment's premises, and

OJO

that is licensed to sell beer by the commission, bv a local authority or both
(b) "On premise beer retailer' means any
beer retailer engaged primarily or incidentally in the sale or distribution of beer to
public patrons for consumption on the beer
retailers premises It includes taverns
(c) "Tavern" means anv business estab
lishment engaged primarily in the retail sale
or distribution of beer to public patrons for
consumption on the establishment's premises, and that is licensed to sell beer under
Chapter 10, Part 2 T a v e r n " includes beer
bars, parlors, lounges, cabarets, and night
clubs where the revenue from the sale of
beer exceeds the revenue of the sale of food,
although food need not be sold in such establishments
(6) "Billboard" means any light device, painting, drawing, poster, sign, signboard, scoreboard,
or other similar public display used to advertise
but does not include
(a) displays on beer delivery vehicles if
the displays do not cvertly promote the con
sumption of alcoholic beverages,
(b) displays in taverns and private clubs
if the displays are not visible to persons ofT
premises
(c) point-of-sale displays, other than light
devices in retail establishments that sell
beer for off premise consumption if the dis
plays are not visible to persons off-premises
(d) private business signs on the premises
of any business engaged primarily in the dis
tnbution of beer,
(e) newspapers, magazines, circulars programs, or other similar printed materials if
the materials are not directed primarily to
minors,
(0 menu boards in retail establishments
that sell beer for on-premise consumption if
the menu boards also contain food items, and
(g) handles on alcoholic beverage dispensing equipment that identify brands of products being dispensed
(7) "Brewer" means any person engaged in
manufacturing beer, malt liquor, or malted beverages
(8) "Chartered bus" means a passenger bus,
coach, or other motor vehicle provided by a bus
company to a group of persons pursuant to a common purpose, under a single contract, and at a
fixed charge m accordance with the bus company's tariff, for the purpose of giving the group
of persons the exclusive use of the bus and a
driver to travel together to a specified destination or destinations
(9) "Church" means a building set apart primarily for the purpose of worship in which religious services are held and with which clergy is
associated, and the main body of which is kept for
that use and not put to any other use inconsistent
with its primary purpose, and which is tax exempt under the laws of this state
(10) "Club" and "private club" means any nonprofit corporation operating as a social club, recreational, fraternal, or athletic association, or
kindred association organized primarily for the
benefit of its stockholders or members
(11) "Commission" means the Alcoholic Beverage Control Commission
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112i Cork-finished wine ' means a container of
wine >topped bv a cork and finished bv foil lead
or other substance bv the manufacturer
ilJi Council means the Citizen s Council on
Alcoholic Beverage Control
114' Department means the Department of
Alcoholic Beverage Control
I15I Distressed merchandise" means anv al
coholic beverage in the possession of the department that is saleable but for some reason is
unappealing to the public
i 16' General food store" means anv business
establishment primarily engaged in selling food
and grocery supplies to public patrons for offpremise consumption
(17) "Governing body" means the board of not
fewer than five shareholders or voting members
of a private club who have been elected and authorized to control or conduct the business and
affairs of thai club
(18> 'Guest" means a person accompanied b>
an active member or visitor of a club who enjoys
onlv those privileges derived from the host for
the duration of the visit to the club
• 19' "Heavy beer" means all products which
contain more than 4 ^ alcohol by volume obtained by fermentation infusion, or decoction of
anv malted gTain "Heavy beer" is considered "liquor" for the purposes of this title
i20» "Identification card" means the card issued by the commissioner of the Department of
Public "Safely under Part 4, Chapter 2, Title 41
I21I "Interdicted person" means a person to
whom the sale gift or provision of an alcoholic
beverage is prohibited by law or court order
(22' 'Licensee" means any person issued a license by the commission to sell, manufacture,
store or allow consumption of alcoholic bever
ages on premises owned or controlled by the person
(23) 'Limousine" means any motor vehicle li
censed by the state or a local authority, other
than a bus or taxicab, in which the driver and
passengers are separated by a partition, glass, or
other barrier and which is provided by a company to an individual or individuals at a fixed
charge in accordance with the company's tariff
for the purpose of giving the individual or individuals the exclusive use of the limousine and a
driver to travel to a specified destination or destinations
(24) (a» "Liquor" means alcohol, or any alcoholic, spintous, vinous, fermented, malt, or
other liquid, or combination of liquids, a part
of which is spintous, vinous, or fermented,
and all other drinks, or drinkable liquids
that contain more than xh of 1% of alcohol by
volume and is suitable to use for beverage
purposes
(b) 'Liquor" does not include any beverage
defined as a beer, malt liquor, or malted beverage that has an alcohol content of less than
4 ^ alcohol by volume
(25) "Local authority" means the county legislative body of the county if the premises are located in an unincorporated area of a county, or
the governing body of the city or town if the
premises are located in an incorporated city or
town
(26) "Manufacture" means to distill, brew, rectify, mix. compound, process, ferment, or other-

32A-M05

wise make an alcoholic product for personal use
or for sale or distribution to others
(27) "Member" means a person who. after pav
ing regular dues, has full privileges of a club under this title
(28) 'Minor" means anv person under the age
of 21 years
(29) "Outlet" means a location other than a
state store or package agency where alcoholic
beverages are sold pursuant to a license issued
by the commission
(30) "Package" means any container, bottle
vessel, or other receptacle containing liquor
(31) "Package agency" means a retail liquor
location operated under a contractual agreement
with the department, by a person other than the
state, who is authorized by the commission to sell
package liquor for consumption off the premises
of the agency
(32) "Package agent" means any person permitted by the commission to operate a package
agency pursuant to a contractual agreement with
the department to sell liquor from premises
which the package agent shall provide and maintain
(33) "Permittee" means any person issued a
permit by the commission to perform acts or exercise privileges as specifically granted in the
permit
(34) "Person" means any individual, partner
ship, firm, corporation, association, business
trust, or other form of business enterprise, including a receiver or trustee, and the plural as
well as the singular number, unless the intent to
give a more limited meaning is disclosed by the
context
(35) "Policy" means a statement of principles
established by the commission to guide the administration of this title and the management of
the affairs of the department
(36) "Premises" means any building, enclo
sure, room, or equipment used in connection with
the sale, storage, service, manufacture, distnbu
tion, or consumption of alcoholic products, unless
otherwise defined in this title or in the rules
adopted by the commission
(37) "Prescription" means a writing in legal
form, signed by a physician or dentist and given
to a patient for the obtaining of an alcoholic bev
erage for medicinal purposes only
(38) (a) "Public building" means any build
ing or permanent structure owned or leased
by the state, a county, or local government
entity that is used for public education
transacting public business, or regularly
conducting government activities
(b) "Public building" does not mean or
refer to any building owned by the state or a
county or local government entity when the
building is used by anyone, in whole or in
part, for proprietary functions
(39) "Representative" means an individual
who is compensated by salary or commission for
representing and selling the alcoholic beverage
products of a supplier
(40) "Residence" means the person's principal
place of abode within Utah
(41) "Restaurant" means any business establishment where a variety of foods is prepared and
complete meals are served to the general public
located on a premises having adequate culinary
fixtures for food preparation and dining accom
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modations, and that is engaged primarily in ser\
ing meals to the general public
(42) "Retailer means anv person engaged in
the sale or distribution of alcoholic beverages to
the consumer
(43) (a) "Rule" means a general statement
adopted by the commission to guide the activities of those regulated or emploved b\ the
department, to implement or interpret this
title, or to describe the organization, procedure, or practice requirements of the department in order to carry out the intent of the
law and ensure its uniform application This
definition includes any amendment or repeal
of a prior rule
(b) "Rules" does not include rules concerning only the internal management of the department that do not afTect private rights or
procedures available to the public, including
intradepartmental memoranda
(44) "Sample" means liquor that has been
placed in the possession of the department for
analysis and testing, and is not of the same type
and brand as any in the department's general
inventory or currently on the department's order
list
(45) "Sell," "sale," and "to sell" means any
transaction, exchange, or barter wherebv, for any
consideration, an alcoholic beverage lb either directly or indirectly transferred, solicited, ordered,
delivered for value, or by any means or under
any pretext is promised or obtained, whether
done by a person as a principal, proprietor, or as
an agent, servant, or employee unless otherwise
defined in this title or the rules adopted by the
commission
(46) (a) "School" means any building used
primarily for the general education of
minors
(b) "School" does not include nurserv
schools, infant day care centers, or trade or
technical schools
(47) "State label" means the official label des
ignated by the commission affixed to all liquor
containers sold in the state It includes the de
partment identification mark and inventory control number
(48) (a) "State store" means a facility for the
sale of package liquor located on premises
owned or leased by the state of Utah and
operated by state employees
(b) "State store" does not apply to any licensee, permittee, or to package agencies
(49) "Supplier" means any person selling alcoholic beverages to the department
(50) "Temporary domicile" means the principal place of abode within Utah of a person who
does not have a present intention to continue residency within Utah permanently or indefinitely
(51) "Unsaleable liquor merchandise" means
merchandise that is unsaleable because it is unlabeled, leaky, damaged, difficult to open, partly
filled, or is in a container having faded labels or
defective caps or corks, or in which the contents
are cloudy, spoiled, or chemically determined to
be impure, or that contains sediment, or any foreign substance, or is otherwise considered by the
department as unfit for sale
(52) "Visitor" means a person holding limited
privileges in a club by virtue of a visitor card
purchased from the club and authorized by a
sponsoring member of the club
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i53> Warehouser means anv person other
than a licensed manufacturer engaged in the im
ponation for sale storage or distribution of \\
quor regardless of amount
(54» Wholesaler' means any person, other
tnan a licensed manufacturer, engaged in the importation for sale, or in the sale of beer, malt
liquor or malted beverages in wholesale or jobbing quantities to retailers
(55) "Wine" means any alcoholic beverage obtained bv the fermentation of the natural sugar
content of fruits, plants honey or milk, or any
other like substance, whether or not other ingredients are added "Wine" is considered "liquor"
for purposes of this title
iwi
Alcoholic Beverage Control Commission — Membership — Oaths and
bond — Per diem — Offices — Removal
— Meetings.
<D The Alcoholic Beverage Control Commission
shall act as a governing board over the Department of
Alcoholic Beverage Control
(2) The commission is composed of five part-time
commissioners Each commissioner shall be appointed by the governor with the consent of the Senate No more than three commissioners may be of the
same political party At the expiration of the term of
any commissioner, the governor shall appoint a successor to a four-year term with the consent of the
Senate The governor may fill vacancies in the office
of any commissioner for the balance of an unexpired
term with the consent of the Senate
<3> Each commissioner shall qualify by taking the
oath of office and by giving bond to the state for faith
ful performance of duties in an amount determined
by the Division of Finance, and in a form approved by
the attorney general The bond premium shall be
paid b> the state
(4) Each commissioner shall receive a per diem allowance as set by the Division of Finance for each day
or partial day engaged in performing commission
business, together with all actual and necessary ex
penses incurred in carrying out official duties
'5» The commission shall elect one of its members
to serve as chairperson, another to serve as vice
chairperson and other commission officers as it considers advisable, all of whom shall serve at the plea
sure of the commission All members of the commission have equal voting rights on all commission matters when in attendance at a commission meeting
Three members of the commission is a quorum for
conducting commission business A majority vote of
the quorum present is required for any action to be
taken by the commission
(6) (a) The governor may remove any commissioner from office for cause after a public hearing
conducted by the governor or by an impartial
hearing examiner appointed by the governor to
conduct the hearing The commissioner shall re
ceive written notice of the date, time, and place of
the hearing along with the alleged grounds for
the removal at least ten days before the hearing
The commissioner shall have the opportunity to
attend the hearing, present witnesses and other
evidence, and confront and cross examine witnesses
(b) Following the hearing, written findings of
fact and conclusions of law shall be prepared by
the person conducting the hearing and a copv
served upon the commissioner U the hearing is
before a hearing examiner, the hearing examiner
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shall also issue a written recommendation to the
governor
(c) The commissioner shall have five days to
file written objections to the recommendation be
fore the governor issues a final order The gover
nor's order shall be in writing and served upon
the commissioner
(7) The commission shall meet at least monthly,
but may hold other meetings at times and places as
scheduled by the commission, by the chairperson, or
by any three commissioners upon filing a written request for a meeting with the chairperson Notice of
the time and place of each meeting shall be given to
each commissioner, and to the public in compliance
with Chapter 4, Title 52, Utah Open and Public Meetings Act All commission meetings shall be open to
the public, except those meetings or portions of meetings that are closed by the commission as authorized
by Sections 52-4-4 and 52-4-5
1991
32A-1-107.

Powers and duties of the commission.
ll) The commission shall
(a) act as a general policymaking body on the
subject of alcoholic product control
(b) adopt and issue policies, directives, rules
and procedures.
(c) set policy by written rules that establish
criteria and procedures for
(i) granting denying suspending or re
voking permits, licenses and package agen
cies,
(n) controlling liquor merchandise mven
lory including
(A) listing and delisting products,
(B) the procedures for testing new
products,
(C) purchasing policy,
(D) turnover requirements for regularly coded products to be continued, and
(E) the disposition of discontinued,
distressed, or unsaleable merchandise,
and
(in) determining the location of state
stores, package agencies, and outlets,
(d) decide within the limits and under the conditions imposed by this title, the number and location of state stores, package agencies, and outlets established in the state,
(e) issue, grant, deny, suspend, or revoke the
following permits, licenses, and package agencies
for the purchase, sale, storage, service, manufacture, distribution, and consumption of alcoholic
products
li) package agencies,
(n) restaurant licenses,
(in) airport lounge licenses,
dv) private club licenses,
(v) on-premise beer retailer licenses,
(vi) special use permits,
(vn) single event permits,
(viu) manufacturing licenses,
dx) liquor warehousing licenses, and
(x) beer wholesaling licenses
(f) fix prices at which liquors are sold that are
the same at all state stores, package agencies,
and outlets,
(g) issue and distribute price lists showing the
price to be paid by purchasers for each class, variety, or brand of liquor kept for sale by the department,
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(h) require the director to follow sound management principles and require periodic reporting from the director to ensure that these principles are being followed and that policies established by the commission are being observed,
(i) receive, consider, and act in a timely manner upon all reports, recommendations, and matters submitted by the director to the commission,
and do all things necessary to support the department in properly performing its duties and responsibilities,
(j) obtain temporarily and for special purposes
the services of experts and persons engaged in
the practice of a profession or who possess any
needed skills, talents, or abilities if considered
expedient and if approved by the governor,
(k) prescribe the duties of departmental officials authorized to issue permits and licenses under this title,
(1) prescribe, consistent with this title, the fees
payable for permits, licenses, and package agencies issued under this title or for anything done
or permitted to be done under this title,
(m) prescribe the conduct, management, and
equipment of any premises upon which alcoholic
beverages may be sold, consumed served, or
stored,
(n) make rules governing the credit terms of
beer sales to retailers within the state, and
(o) require that each state store, package
agency, licensee, and permittee, where required
in this title, display in a prominent place a sign
in large letters stating "Warning The consump
tion of alcoholic beverages purchased in this
premises may be hazardous to your health and
the safety of others "
(2) The power of the commission to establish state
stores, to create package agencies and grant authority to operate package agencies, and to grant or deny
licenses and permits is plenary, except as otherwise
provided by this title, and is not subject to review
(3) If a person holds more than one valid license or
permit under this title at the same time and at the
same location, the commission may suspend or revoke
all licenses or permits of that person for a single violation under any one of the licenses or permits
(4) The commission may appoint qualified hearing
officers to conduct any suspension or revocation hearings required by law
(5) (a) The director may adopt internal departmental policies, directives, rules, and procedures
related to department personnel matters and the
day-to-day operation of the department that are
consistent with those of the commission
(b) The director shall keep a current copy of
the manuals containing the rules and policies of
the department and commission available for
public inspection
1990
32A-1-108. Director of alcoholic beverage control — Qualifications — Accountable to
commission — Compensation — Oath
and bond — Removal from office.
(1) The commission by unanimous vote shall appoint, with the approval of the governor a director of
alcoholic beverage control who is the administrative
head of the department The director may not be a
member of the commission The director shall be
qualified in administration and knowledgeable by ex
penence and training in the field of business management and shall possess any other qualifications prescribed by the commission
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(2) The director shall qualify by taking the oath of
office and by giving a bond for the faithful performance of the director's duties in an amount determined by the Division of Finance and in form approved by the attorney general. The bond premium
shall be paid by the state.
(3) The director's compensation shall be established by the governor within the salary range fixed
by the Legislature in Chapter 22, Title 67, State Office Compensation.
(4) The director is accountable to the commission
for the faithful performance of duties and for carrying
out the policies of the commission and those of the
department. The director shall keep the commission
fully informed of all operations and administrative
activities of the department and assist the commission in the proper discharge of its duties and responsibilities.
(5) The director may be removed from office for
cause by a majority vote of the commission after a
public hearing before the full commission. The director shall receive written notice of the date, time, and
place of the hearing and of the alleged grounds for
removal at least ten days before the hearing. The
director shall be afforded the opportunity to attend
the hearing, to present witnesses and other evidence,
and to confront and cross examine witnesses. Following the hearing, written findings of fact, conclusions
of law, and the final order of the commission shall be
issued and served upon the director.
1991
32A-1-109. P o w e r s and duties of the d i r e c t o r .
Subject to the powers and responsibilities vested in
the commission by this title the director shall:
(1) prepare and propose to the commission
general policies, directives, rules, and procedures
governing the administrative activities of the department and may submit other recommendations to the commission as the director considers
in the interest of its or the department's business;
(2) within the general policies, directives,
rules, and procedures of the commission, provide
day-to-day direction, coordination, and delegation of responsibilities in the administrative activities of the department's business and promulgate internal department policies, directives,
rules, and procedures relating to department personnel matters, and the day-to-day operation of
the department;
(3) appoint or employ personnel as considered
necessary in the administration of this title and
prescribe the conditions of their employment, define their respective duties and powers, fix their
remuneration in accordance with Chapter 19, Title 67, the State Personnel Management Act, and
designate those employees required to give bonds
and specify the bond amounts;
(4) establish and secure adherence to a system
of reports, controls, and performance in all matters relating to personnel, security, department
property management, and operation of department offices, warehouses, state stores, package
agencies, and licensees;
(5) within the policies, directives, rules, and
procedures approved by the commission and provisions of law, buy, import, keep for sale, sell and
control the sale, storage, service, transportation,
and delivery of alcoholic products;
(6) prepare for commission approval:
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(a) recommendations regarding the location, establishment, relocation, and closure
of state stores and package agencies;
(b) recommendations regarding the issuance, suspension, nonrenewal, and revocation of licenses and permits;
(c) annual budgets, proposed legislation,
and reports as required by law and sound
business principles;
(d) plans for reorganizing divisions of the
department and their functions;
(e) manuals containing all commission
and department policies, directives, rules,
and procedures;
(0 an inventory control system;
(g) any other reports and recommendations as may be requested by the commission;
(h) rules governing the credit terms of
beer sales to beer retailer licensees;
(i) rules governing the calibration, maintenance, and regulation of calibrated metered dispensing systems;
(j) rules governing the posting of a list of
types and brand names of liquor being
served through calibrated metered dispensing systems;
(k) price lists issued and distributed showing the price to be paid for each class, variety, or brand of liquor kept for sale at state
stores, package agencies, and outlets;
(1) directives prescribing the books of account kept by the department and by state
stores, package agencies, and outlets;
(m) an official state label and the manner
in which the label shall be affixed to every
package of liquor sold under this title; and
(n) a policy prescribing the manner of giving and serving notices required by this title
or rules made under this title;
(7) make available through the department to
any person, upon request, a copy of any rule, policy, or directive promulgated by the director; and
(8) perform other duties required by the commission and by law.
1&90
32A-1-110. D e p a r t m e n t of Alcoholic B e v e r a g e
Control — Created — Organization.
(1) There is created a Department of Alcoholic Beverage Control governed by the Alcoholic Beverage
Control Commission.
(2) The department shall be administered by the
director of alcoholic beverage control.
(3) The allocation of duties and responsibilities
within the department shall be organized into divisions, bureaus, sections, offices, and committees as
the director considers necessary for the administration of this title.
(4) The department shall cooperate with any other
recognized agency in the administration of this title
and in the enforcement of policies, directives, and
rules of the commission and the director.
iwo
32A-1-111. Department e m p l o y e e s — Requirements.
(1) The commission may prescribe by policy, directive, or rule the qualifications of persons employed by
the department, subject to this title. A person may
not obtain employment with the department who has
been:
(a) convicted of a felony under any federal or
state law;
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(b> convicted of any violation of an> federal or
state law or local ordinance concerning the sale,
manufacture, distribution. warehousing, adulteration, or transportation of alcoholic beverages, or
(c> convicted of anv crime involving moral turpitude
(2) If any employee of the department is convicted
of any offense as provided in Subsection 11 >. the director may terminate the employee or take other disciplinary action consistent with Chapter 19. Title 67.
the State Personnel Management Act
(3) A person who seeks employment with the department shall file with the department an application under oath or affirmation in a form prescribed by
the commission The commission may not require information designating the color, race, or creed of the
applicant Upon receiving an application the department shall determine whether the applicant is of
good moral character and is qualified for the position
sought The selection of applicants for employment or
advancement with the department shall be in accordance with Chapter 19. Title 67, the State Personnel
Management Act
(4) A package agent or licensee or any employee of
a package agent or a licensee is not considered an
employee of the department
(5) M i n o r s m a y not be e m p l o y e d bv t h e d e p a r t m e n t
to work in a n y s t a t e l i q u o r s t o r e or d e p a r t m e n t a l
w a r e h o u s e , or to e n g a g e in a n y a c t i v i t > i n v o l v i n g t h e
h a n d l i n g of alcoholic b e v e r a g e s
1990

32A-1-112. Services of S t a t e H e a l t h L a b o r a t o r y .
The services of the State Health Laboratory shall
be available to the department when necessary The
services shall be paid from the Liquor Control Fund
to the Department of Health
i990
32A-1-113.

D e p a r t m e n t e x p e n d i t u r e s a n d reven u e s — L i q u o r C o n t r o l Fund — Exempt from Division of F i n a n c e — Annual audits.
(1) (a) All money received by the department in
the administration of this title, except as otherwise provided, together with all property acquired, administered, possessed, or received by
the department, is the property of the state
Money received in the administration of this title
shall be paid to the department and transferred
into the state treasury to the credit of the Liquor
Control Fund
(b) All expenses, debts, and liabilities incurred
by the department in connection with the administration of this title shall be paid from the Liquor Control Fund
(c) The fiscal officers of the department shall
transfer annually from the Liquor Control Fund
to the General Fund a sum equal to the amount
of net profit earned from the sale of liquor since
the preceding transfer of funds The transfer
shall be made within 90 days of the end of the
department's fiscal year on J u n e 30
(2) (a) Deposits made by the department shall be
made to banks designated as state depositories
and reported to the state treasurer at the end of
each day
(b) Any member of the commission and any
employee of the department is not personally liable for any loss caused by the default or failure of
depositories
(c) All funds deposited in any bank or trust
company are entitled to the same priority of pay
ment as other public funds of the state
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i3) All expenditures necessary for the administration of this title, including the payment of all salaries premium^, if any. on bonds of the commissioners, the director, and the department staff in all
cases where bonds are required, and all other expenditures incurred in establishing, operating, and
maintaining state stores anji package agencies and in
the administration of this title, shall be paid by warrants of the state auditor drawn on the state treasurer paid out of the Liquor Control Fund
14) If the cash balance of the Liquor Control Fund
is not adequate to cover the warrants drawn against
it by the state treasurer, the cash resources of the
General Fund may be utilized to the extent necessary However, at no time may the fund equity of the
Liquor Control Fund fall below zero
(5) When any check issued in payment of any fees
or costs authorized or required by this title is returned to the department as dishonored, the department may assess a service charge in an amount set by
commission rule against the person on whose behalf
the check was tendered
(6) The laws that govern the Division of Finance
and prescribe the general powers and duties of the
Division of Finance are not applicable to the Department of Alcoholic Beverage Control in the purchase
and sale of alcoholic products
(7) The accounts of the department shall be audited annually by the state auditor or by any other
person, firm, or corporation the governor appoints
The audit report containing particulars as the governor may require shall be made to the governor, and
copies submitted to members of the Legislature and
the council not later than January 1 following the
close of the fiscal year for which the report is made
1990

32A-1-114. City,
Incorporated
Town,
and
County Liquor Control Fund.
(li (a) A fund known as the City, Incorporated
Town, and County Liquor Control Fund shall be
administered by the state auditor as provided in
this section
'bi On the first day of each fiscal year, the
state auditor shall certify to the Division of Finance the amount of money available to each
county, city, and incorporated town
<c> The Division of Finance shall pay the
amount certified by the state auditor to each of
the counties, cities, and incorporated towns of the
state from the money deposited in the City, Incorporated Town, and County Liquor Control
Fund
id) The state auditor shall determine the
amount of money for each county, city, and incorporated town on the basis of the proportion that
the population of the area of each county in the
state outside of the incorporated limits of any
cit> or incorporated town and the population of
each city and incorporated town in the state
bears to the total population of the state as reported in the latest official state or federal census revenue survey estimate, or federal bureau
of census estimate, whichever is the most recent
12) The mone> distributed to the counties, cities,
and incorporated towns under Subsection (1) shall be
used for lawful purposes Nothing in this chapter may
prevent counties, cities, and incorporated towns from
cooperating and coordinating their activities with the
mone> derived from the City. Incorporated Town, and
County Liquor Control Fund
1990
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32A-1-I15.

Appropriation from Liquor Control
Fund to cities, towns, and counties for
law enforcement and rehabilitation —
Distribution.
<1) <a> The Legislature shall provide an appropriation from the General Fund from liquor control
profits to cities, towns, and counties and from the
proceeds of the beer excise tax under Section
59-15-101
in an amount not exceeding
$4,350,000.
(b) The appropriation shall be used e x c l u s i v e l y
for programs or projects related to p r e v e n t i o n ,
detection, prosecution, and control of v i o l a t i o n s
of this title and other alcohol-related ofTenses.
T h e portion distributed under this section to
c o u n t i e s shall also be used for the c o n f i n e m e n t or
rehabilitation, and construction and m a i n t e nance of facilities for c o n f i n e m e n t or rehabilitation, of persons arrested for or convicted of alcohol-related offenses. A n y city, town, or county
e n t i t l e d to receive funds shall use the funds exc l u s i v e l y as required by t h i s subsection.

(c) The appropriation provided for under Subsection la) is intended to s u p p l e m e n t the budget
of the law enforcement a g e n c i e s of each city,
town, and county w i t h i n the s t a t e to e n a b l e the
cities, towns, and c o u n t i e s to more effectively enforce the liquor laws of the s t a t e and alcohol-related ofTenses. The appropriation is not intended
to replace funds t h a t would o t h e r w i s e be allocated for law enforcement and c o n f i n e m e n t or rehabilitation or both, of persons arrested for or
convicted of alcohol-related ofTenses.
(2) The a m o u n t of $ 4 , 3 5 0 , 0 0 0 shall be distributed
to cities, towns, and counties on the following basis:
(a) 25% to cities, t o w n s , and c o u n t i e s based
upon the percentage of the s t a t e population located in each city, town, and county;
(b) 30% to cities, t o w n s , and c o u n t i e s based
upon each city, town, and county's p e r c e n t a g e of
the s t a t e w i d e convictions for all alcohol-related
ofTenses;
(c) 20% to cities, towns, and c o u n t i e s based
upon the percentage of all s t a t e stores, p a c k a g e
a g e n c i e s , liquor licensees, and beer l i c e n s e e s in
the s t a t e which are located in each city, town,
and county; and
(d) 25% to the c o u n t i e s for c o n f i n e m e n t and
rehabilitation and c o n f i n e m e n t and rehabilitation facilities purposes authorized in t h i s section
based upon the percentage of the s t a t e population
located in each county.
(3) To d e t e r m i n e the a m o u n t of the 30% due each
city, town, and county based on convictions, the S t a t e
Tax C o m m i s s i o n s e m i a n n u a l l y shall:
(a) double the total n u m b e r of convictions in
the s t a t e obtained b e t w e e n J u l y 1, 1982, and
J u n e 3 0 , 1983, and during the s a m e period in
s u c c e e d i n g y e a r s for violation of Section 4 1 - 6 - 4 4 ,
or an ordinance that complies with the requirem e n t s of Subsection 41-6-43(1) or Section
76-5-207, and to that n u m b e r , add the n u m b e r o(
convictions obtained d u r i n g the s a m e period for
all other alcohol-related ofTenses;
(b) divide the figure equal to the 30% due each
city, town, and county by the s u m obtained in
Subsection (a), to obtain the q u o t i e n t for alcoholrelated offenses s t a t e w i d e ; and
(c) multiply the quotient obtained in Subsection (b), by the n u m b e r of convictions obtained in
each city, town, and county b e t w e e n J u l y 1, 1982
and J u n e 3 0 , 1983, and for the s a m e period in
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succeeding years, for violation of Section 41-6-44
or an ordinance that complies with the requi r '
m e n t s of Subsection 4 1 - 6 - 4 3 ( 1 ) or Sectio
76-5-207. and for all other alcohol-related 0r
fenses to determine the total r e v e n u e due each
entity, based on convictions. T h e number of con
victions for purposes of t h i s s u b s e c t i o n shall K*
determined in the m a n n e r prescribed in Subsec.
tion (a).
(4 i For purposes of this section, the number of state
stores, package agencies, and l i c e n s e e s located within
the limits of each city, town, and county is the nunj.
ber determined by the d e p a r t m e n t to be so located
and includes all private clubs, r e s t a u r a n t s , airport
lounges, package a g e n c i e s , and s t a t e stores, but not
on-premise beer retailer licensees. For purposes of
this section, the number of s t a t e stores, package
agencies, and licensees in a county c o n s i s t s only of
that number located within unincorporated areas of
the county.
(5) Population figures, for the purposes of this section, shall be determined according to the last decennial c e n s u s taken by the U n i t e d S t a t e s Department of
Commerce, or its five-year update, w h i c h e v e r is more
recent. A county's population figure for the 25% distribution to cities, towns, and c o u n t i e s shall be determined only with reference to the population in the
unincorporated areas of the county, and a county's
population figure for the 25% distribution to counties
only shall be determined with reference to the total
population in the county, including that of cities and
towns.
(6) (a) For purposes of this section, a conviction
occurs in the city, town, or county that actually
prosecutes the offense to j u d g m e n t . In the case of
a conviction based upon a guilty plea, the city,
town, or county that, except for the g u i l t y plea,
would have prosecuted the offense is entitled to
credit for the conviction.
(b) For purposes of this s e c t i o n , "alcohol-related offense" m e a n s a violation of Section
41-6-44, or an ordinance that c o m p l i e s with the
requirements of Subsection 4 1-6-4311) or Section
76-5-207, or an offense i n v o l v i n g the illegal sale,
distribution, transportation, possession, or consumption of alcohol.
(7) P a y m e n t s under this section shall be made
s e m i a n n u a l l y to each city, town, and county
(8) (a) The state court administrator, not later
than September 1 each year, shall certify to the
S t a t e Tax C o m m i s s i o n the n u m b e r of convictions
obtained for violation of Section 4 1 - 6 - 4 4 . or an
ordinance that complies with the r e q u i r e m e n t s of
Subsection 41-6-43(1) or Section 76-5-207, and
for other alcohol-related ofTenses in each city,
town, or county in the s t a t e d u r i n g the period
specified in Subsection (3Ha), and for the same
period each succeeding year.
(b) The S t a t e Tax C o m m i s s i o n shall prepare
forms for use by cities, towns, and counties in
applying for revenues. The forms may require
the submission of information the State Tax
Commission considers necessary to enable it to
comply with this section.
1990

32A-M16.

Purchase of liquor.

(1) B e g i n n i n g J u l y 1, 1991. the d e p a r t m e n t may
not purchase or stock alcoholic b e v e r a g e s in containers smaller than 200 ml. except as otherwise allowed by the commission.
(2) Each order for the purchase of liquor or any
cancellation of an order shall be executed in writing
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department and is not valid or binding unless
*>V ruled A duplicate of each order or cancellation
^ ^ i Vvo UpDt on file by the department for at least
*h

pars

>*»

three years
Department may sue and be sued.
A ,j.117.
The d e p a r t m e n t m a y be sued a n d m a y i n s t i t u t e or
A f nd proceedings in an> court of law or o t h e r * i a e in
t h V n a m e of t h e D e p a r t m e n t of Alcoholic Beverage
Control as though t h e d e p a r t m e n t were incorporated
under that n a m e or title Proceedings m a y not be
taken against t h e commission or in t h e n a m e s of t h e
members of t h e commission, or a g a i n s t t h e council or
m the names of t h e m e m b e r s of t h e council
1990
32A-1-H8. Liability insurance — Governmental
immunity.
(1) The department shall maintain insurance
against loss on each motor vehicle operated by it on
any public highway Each motor vehicle shall be covered for
(a) any liability imposed by law upon the department for damages from bodily injuries suffered by any person or persons by reason of the
ownership, maintenance, or use of the motor vehicle, and
(b) any liability or loss from damage to or destruction of property of any description, including liability of the department for the resultant
loss of use of the property, which results from
accident due to the ownership, maintenance, or
use of the motor vehicle
(2) The department is liable to respond in damages
in all cases if a private corporation under the same
circumstances would be liable
(3) The provisions of Chapter 30, Title 63 Governmental Immunity Act, apply in all actions commenced against the department in any action for
damages sustained as a result of department ownership, maintenance, or use of motor vehicles under
Subsections (1) and (2) Immunity from suit against
the council or the commission or any member of the
council or commission, is in all respects retained in
any such action
1990
32A-1-119. Adjudicative proceedings — Procedure.
(1) (a) The commission, director, and department
may conduct adjudicative proceedings to inquire
into any matter necessary and proper for the ad
ministration of this title and rules adopted under
this title
(b^ The commission, director, and department
shall comply with the procedures and require
ments of Chapter 46b, Title 63, Administrative
Procedures Act. in their adjudicative proceed
mgs
(c) Except where otherwise provided bv law
all adjudicative proceedings shall be conducted in
accordance with Chapter 4 Title 52. the Open
and Public Meetings Act
(d> All adjudicative proceedings concerning de
partmental personnel shall be conducted in ac
cordance with Chapter 19. Title 67. Utah State
Personnel Management Act All hearings that
are informational fact gathering, and nonadversarial in nature shall be conducted in accordance
with rules, policies, and procedures promulgated
bv the commission director or department
(2) ia) Disciplinary proceedings shall be conducted under the authority of the commission
which is responsible for rendering a final deci
sion and order on anv disciplinary matter
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ib' ii> Nothing m this section precludes the
commission from appointing necessary officers, including hearing examiners, from
within or without the department, to administer the disciplinary hearing process
mi Officers and examiners appointed by
the commission mav conduct hearings on behalf of the commission jnd submit findings
of fact conclusions of law and recommendations to the commission
«3> When the department has on file a report from
any government agency, peace officer, examiner, or
investigator alleging that a permittee or licensee or
any of its officers or employees has violated this title
or the rules of the commission, the department may
initiate disciplinary proceedings to determine
ia» whether or not the permittee or licensee is
guiltv of the violation, and
<b> if found guilty the penalty to be imposed
<4> <a» An adjudicative proceeding shall be held if
required by lav. and in all cases before revoking
or suspending any licen.se or permit issued under
this title, unless waived by the respondent
(b» Inexcusable failure of a respondent to appear at a scheduled evidentiary hearing after receiving proper notice is an admission of the
charged violation
<c> The validitv of any hearing is not affected
by the failure of any person to attend or remain
in attendance
(d) All evidentiary hearings shall be presided
over by the commission or an appointed hearing
examiner
(e> A hearing may be closed only after the
commission or hearing examiner makes a written finding that the public interest in an open
hearing is clearly outweighed by factors enumerated in the closure order
(f> The commission or its hearing examiner
may administer oaths or affirmations, take evidence, take depositions within or without this
state, require by subpoena from any place within
this state the testimony of any person at a hearing, and the production of an> books, records, papers, contracts, agreements, documents, or other
evidence considered relevant to the inquiry
(i) Persons subpoenaed shall testify and
produce any books, papers, documents, or
tangible things as required in the subpoena
(n) Any witness subpoenaed or called to
testify or produce evidence who claims a
privilege against self-incrimination may not
be compelled to testify but the commission
or the hearing examiner shall file a written
report with the county attorney in the jurisdiction where the privilege was claimed or
where the witness resides setting forth the
circumstance of the claimed privilege
(in) A person is not excused from obeying
a subpoena without just cause Any district
court within the judicial district in which a
person alleged to be guilty of willful contempt of court or refusal to obey a subpoena
is found or resides, upon application by the
party issuing the subpoena, may issue an order requiring the person to appear before the
issuing party, and to produce documentary
evidence if so orde r ed. or to give evidence
regarding the matter m question Failure to
obey an order of the co» rt may be punished
by the court as contempt

32A-1-120
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•g> In all cases heard by a hearing examiner.
I he hearing examine? shall prepare a report to
the commission The report may not recommend
a penally more severe than that initiallx nought
by the department in the notice of violation A
eop\ ol the report shall be served upon the respective parties, and the respondent shall be
given reasonable opportunity to file any written
objections to the report before final commission
action
«h» In all cases heard by the commission, it
shall issue its final decision and order
(5i lai The commission shall render a decision
and issue a written order on any disciplinary action, and serve a cop*y on all parties
(b> Any order of the commission is considered
final on the date it becomes effective
<c< If the commission is satisfied that a permittee or licensee has committed a violation o( this
title, or the commission's rules, it may take
emergency action suspending or revoking the
permit or the license according to the procedures
and requirements of Chapter 46b, Title 63, Administrative Procedures Act, and assess the costs
of any hearing to the permittee or the licensee
(di If the permit or license is revoked, the commission may order the revocation of any compliance bond posted by the permittee or licensee
<e) Any permittee or licensee whose permit or
license is revoked may not reapply for a permit or
license under this title for three years from the
date the permit or license was revoked.
if' All costs assessed by the commission shall
be transferred into the General Fund in accordance with Section 32A-1-113.
• 6» «a» The commission may also initiate disciplinary actions against employees of licensees
ibt If any employee is found to have violated
this title, the commission may prohibit the employee from serving, selling, or handling alcoholic beverages in the course of employment for a
period of up to one month
(c> Any employee who receives three suspensions by the commission within a consecutive 36month period may not handle alcoholic beverage.s. in the course of employment, for one year
1991

32A-1-120.

Judicial review — Stay of commission order.
»li In a di.sciphnary proceeding, any party named
in a final order of the commission ma> seek judicial
review
(2i ia« The findings of the commission on questions of fact are final and are not subject to review
<bi "Questions of fact" include ultimate facts
and findings and conclusions of the commission
on reasonableness and discretion
(3> After the hearing, the reviewing court shall enter judgment affirming or setting aside the order of
the commission
i4i ta> The fact that a petition is pending in a
reviewing court does not stay or suspend the operation of any order of the commission
(b) The reviewing court may order that the
commissions order be stayed or suspended during the appeal.
<c> Before issuing an order staying or suspending the commission's order, the reviewing court
shall.
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M' gi\e three d«i\^ notice to the parti e s
and
ni 1 hold A hcarine to iecei\e argument
and evidence on whether or not the commission ^ order should be staved or suspended
<d» If the reviewing court decides to stay or
suspend the commission** order, it shall make a
written finding that
«i' great or irreparable damage would result to the petitioner absent the *tay or suspension.
(in specifies the nature of the damage,
and
MM» IN based upon evidence submitted to
the court and identified b\ reference
1990
32A-1-121. R e p o r t s .
11) The department shall report to the governor on
the administration of this title, as the governor may
require, and shall submit an annual report to the
governor not later than November 30. for the fiscal
year ending J u n e 30 of the year in vshich the report is
made The report shall contain
ia» a statement of the nature and amount of
the b u s m e n transacted b> the department during the year.
<b» a statement of the department's assets and
liabilities including a profit and loss account, and
other accounts and matters necessary to show the
results of operation:? of the department for the
year,
tc) general information and remarks on the
application of this title in the state, and
id) any other information requested by the
governor
(2) Copies of the report shall be submitted to the
Legislature and the council
1990
32A-1-122. Liquor prices.
(1) All liquor sold A-ithm the state, except sales to
military installations in Utah, shall be taxed or
marked up in an amount not less than 6 1 ^ above the
cost to the department excluding federal excise
taxes
(2i All liquor sold to military installations in Utah
shall be taxed or marked up in an amount not less
than 15^ above the cost to the department, excluding
federal excise taxes
(3) Nothing in this section prohibits the department from selling discontinued lines at a discount
1990

32A-1-123.

Licensee c o m p l i a n c e with other
laws.
Each licensee shall comply with all applicable federal and state laws pertaining to payment of taxes
and contributions to unemployment and insurance
funds to which it ma> be subject Failure to do so may
result in the suspension or revocation of the licensee's
license.
1991
32A-1-124. Representatives — Residency — Licensing.
(1) If any manufacturer or importer of alcoholic
beverages doing business in Utah has a representative in Utah, that representative shall
(ai be a resident of Utah; and
(b) obtain a license from the department and
pay a license fee of $50 per year to the department
12) The license issued under Subsection (1 )'
(ai is renewable each J a n u a r y 1, and
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ib» niav not he issued to a n \

holder of anv

other retail licence issued under this title
(3> A local representative mav represent more
than one m a n u f a c t u r e r or i m p o r t e r without paving

additional license fees

i^9i
PART 2

CITIZENS' COUNCIL
32A-1-201.

Citizens' Council on Alcoholic Beve r a g e Control — Membership — Per
diem allowance — Meetings — Staff.
(1) (a» A Citizens' Council on Alcoholic Beverage
Control is created It shall consist of seven persons who are citizens of the United States and
the state of Utah
(b» The governor shall appoint three members
two o( whom shall hold office for a period o( four
years and one of whom shall hold office for a pe
nod of two years The speaker of the House of
Representatives and the president of the Senate
shall each appoint two members one to a two
year term and one to a four-year term
lei Vacancies occurring for anv reason shall be
filled for the unexpired term, or for four years if
due to expiration of a term, by the person then
occupying the office responsible for the appoint
ment
(d) No more than four of the members may be
of the same political party
(2) Four members of the councl constitute a quorum for the transaction of business
(3) The members appointed shall select one of their
number as chairman to serve at the pleasure of the
council
(4) Each council member shall receive a per diem
allowance as set by the Division of Finance for each
day or partial day in which the member is engaged in
performing council business, together with all actual
and necessary expenses incurred in carrying out official duties
(5) The council shall hold meetings at times and
places as may be called by the chairman or any two
members Meetings may be open to the public Necessary facilities to accommodate the needs of the members shall be provided by the lieutenant governor
(6) The council may hire clerical staff as it considers necessary for the efficient transaction of its
business The attorney general shall render legal assistance as requested by the council
iwo
32A-1-202. Powers and duties.
U) The council is independently empowered and
its principal duty is to consider, investigate, and inquire into any or all matters within the scope of or
directly related to this title and matters concerned
directly or indirectly with the administration and en
forcement of laws related to the sale, purchase, and
consumption of alcoholic beverages The council may
not interfere in the direction or management of the
state alcoholic products operation
<2) The council shall prepare an annual report to
the governor, the Legislature, and the commission
setting forth in detail, its activities of the previous
year The council may make recommendations concerning its activities to the governor, the Legislature,
the commission, the director, the department, the
commissioner of public safety, or to any other person,
commission, or agency

32 A-1-303

i3> The commission shall meet with the council at
least annually and more trequentlv if requested b>
the commission or the council
i4> The Bureau of Narcotics and Alcoholic Beverage Law Enforcement of the Department of Public
Safetv shall cooperate with the council in all matters
concerning this title
1990
32A-1-203. Power to obtain information.
The council may secure directly from the commission its members, the director, and department employees information concerning the alcoholic product
operations of the state The commission, its members,
the director, and department employees shall furnish
information directly to the council upon request 1990
32 A-1-204. Hearings — Reports.
(1) The council may conduct private and public
hearings and compel the appearance of witnesses b>
subpoena The council is not required to make its
findings public, but shall report fully to the governor
and the Office of Legislative Research and General
Counsel
(2) An> council m e m b e r who is not satisfied with
council reports or r e c o m m e n d a t i o n s m a v file additional reports and r e c o m m e n d a t i o n s to t h e governor
and the Office of Legislative Research a n d G e n e r a l
Counsel
1990
32A-1-205. Grand jury request authorized
When the council believes the public interest de
mands it the council by majority vote may request
any district judge to summon a grand jury for the
purpose of inquiring into actual or suspected public
offenses against this title and concerned directly or
indirectly with the administration and enforcement
of laws related to the sale, purchase, and consump
tion of alcoholic beverages
1990
PART 3
IDENTIFICATION CARDS
32A-1-301. Unlawful transfer or use of card.
(1) It is unlawful for the owner of an identification
card to transfer the card to any othei person to aid
that person
ia> in procuring alcoholic beverages,
(b) to gain admittance to a place where alcoholic beverages are sold or consumed, or
(c) to obtain any employment that requires the
employee to handle alcoholic products
(2> Any person who permits his identification card
to be used by another for any purpose stated in this
section is guilty of a class B misdemeanor
1990
32A-1-302. Presentation of identification card
upon request.
An identification card shall be p r e s e n t e d by t h e
holder upon request of any person a u t h o r i z e d b> law
to sell or otherwise handle alcoholic b e v e r a g e s or
upon request of any peace officer to d e t e r m i n e
whether the person is 21 y e a r s of a g e if t h e holder
desires to procure an alcoholic b e v e r a g e or obtain em
ployment t h a t requires t h e employee to h a n d l e alco
holic products
1990
32A-1-303. Additional requirements w h e n age
is in question.
U) In addition to the presentation by the holder of
an identification card under Section 32A-1-302, any
person authorized to sell or otherwise handle alcoholic beverages or products shall require any person
whose age is in question to sign a statement that
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(ii) the local authority may immediately suspend or revoke the airport
lounge's local liquor license, local consent under Subsection 32A-4-202(l)(c),
or local business license.
(14) Alcoholic beverages purchased from the
airport lounge may not be removed from the airport lounge premises.
(15) Minors may not be employed by an airport
lounge licensee to sell or dispense alcoholic beverages.
(16) An employee of a licensee, while on duty,
may not consume an alcoholic beverage or be under the influence of alcoholic beverages.
(17) Each airport lounge liquor licensee shall
display in a prominent place in the airport
lounge:
(a) the liquor license that is issued by the
department;
(b) a list of the types and brand names of
liquor being served through its calibrated
metered dispensing system; and
(c) a sign in large letters stating: nWarning: The consumption of alcoholic beverages
purchased in this establishment may be hazardous to your health and the safety of
others."
(18) (a) Each airport lounge liquor licensee
shall maintain an expense ledger or record
showing in detail:
(i) quarterly expenditures made separately for malt or brewed beverages, liquor, and all other items required by the
department; and
(ii) sales made separately for malt or
brewed beverages, food, and all other
items required by the department,
(b) This record shall be kept in a form approved by the department and shall be kept
current for each three-month period. Each
expenditure shall be supported by delivery
tickets, invoices, receipted bills, canceled
checks, petty cash vouchers,, or other sustaining data or memoranda.
(19) Each airport lounge liquor licensee shall
maintain accounting and other records and documents as the department may require. Any airport lounge or person acting for the airport
lounge, who knowingly forges, falsifies, alters,
cancels, destroys, conceals, or removes the entries in any of the books of account or other documents of the airport lounge required to be made,
maintained, or preserved by this title or the rules
of the commission for the purpose of deceiving
the commission, council, or department, or any of
their officials or employees, is subject to the immediate suspension or revocation of the airport
lounge's liquor license and possible criminal
prosecution under Chapter 12.
(20) There shall be no transfer of an airport
lounge liquor license from one location to another, without prior written approval of the commission.
(21) (a) A person, having been granted an
airport lounge liquor license, may not sell,
exchange, barter, give, or attempt in any
way to dispose of the license whether for
monetary gain or not.
(b) An airport lounge liquor license has no
monetary value for the purpose of any type
of disposition.

32A-5-10t

(22) Each server of alcoholic beverages in a licensee's establishment shall keep a written beverage tab for each table or group that orders or*
consumes alcoholic beverages on the premises.
The beverage tab shall list the type and amount'
of alcoholic beverages ordered or consumed. *
(23) An airport lounge liquor licensee's prem-u
ises may not be leased for private functions. iwi5
32A-4-207. Return of inventory.
Any liquor previously purchased from the depart-^
ment that remains unsold and in saleable condition
at the time the licensee's airport lounge liquor license *
becomes invalid for any reason shall be returned to;
the department for a refund of the current value ofr
the liquor or the liquor is subject to immediate seizure by the department.
1990;
CHAPTER 5
PRIVATE CLUB LIQUOR LICENSES
Section
32A-5-101.
32A-5-102.
32A-5-103.
32A-5-104.
32A-5-105.
32A-5-106.
32A-5-107.
32A-5-108.

Commission's power to license private^
clubs — Limitations.
Application and renewal requirements.
Qualifications — Club organization '#
and stock structure.
Commission and department duties 2§
before granting licenses.
Utah Nonprofit Corporation and Co-:
operative Association Act applicable v
— Exceptions.
Bond.
Operational restrictions.
Return of inventory.

32A-5-101. Commission's power to license private clubs — Limitations.
(1) Before any private club may sell or allow the
consumption of liquor on its premises, it shall first
obtain a license from the commission as provided in
this chapter.
(2) The commission may issue private club liquor
licenses to social clubs, recreational, athletic, or kindred associations incorporated under the Utah Nonprofit Corporation and Cooperative Association Act,
which desire to maintain premises upon which alcoholic beverages may be stored, sold, served, and consumed. All such licenses shall be issued in the name
of an officer or director of the club or association.
(3) A nonprofit corporation, association, or club or
any officer, director, managing agent, or employee of
a nonprofit corporation, association, or club may not
store, sell, serve, or permit consumption of liquor
upon its premises, under a permit issued by local authority or otherwise, unless a private club liquor license has been first issued by the commission. Violation of this subsection is a class A misdemeanor.
(4) Subject to this subsection, the commission may
issue private club liquor licenses at places and in
numbers as it considers necessary. The total number
of private club liquor licenses may not at any time
aggregate more than that number determined by dividing the population of the state by 7,000. Population shall be determined by the most recent United
States decennial or special census or by any other
population determination made by the United States
or state governments.
(a) The commission may issue seasonal private
club liquor licenses to be established in areas and
for periods as it considers necessary. A seasonal
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private club liquor license may not be operated
for a period longer than nine consecutive months
subject to the following restrictions:
(i) Licenses issued for operation during
summer time periods are known as "Seasonal A" club licenses. The period of operation for a "Seasonal A" club license may begin as early as February 1 and may continue
until October 31.
(ii) Licenses issued for operation during
winter time periods are known as "Seasonal
B" club licenses. The period of operation for a
"Seasonal B" club license may begin as early
as September 1 and may continue until May
31.
(iii) In determining the number of private
club liquor licenses that the commission may
issue under this section, seasonal licenses
are counted as one half of one private club
liquor license. Each "Seasonal A" license
shall be paired with a "Seasonal B" license
and the total number of months that each
combined pair may be issued for operation
may not exceed 12 months for each calendar
year,
(b) If the location, design, and construction of a
hotel may require more than one private club
location within the hotel to serve the public convenience, the commission may authorize as many
as three private club locations within the hotel
under one license if the hotel has a minimum of
150 guest rooms and if all locations under the
license are within the same hotel facility and on
premises which are managed or operated and
owned or leased by the licensee. Facilities other
than hotels may not have more than one private
club location under a single private club liquor
license.
(5) (a) A private club licensee's premises may not
be established within 600 feet of any public or
private school, church, public library, public
playground, or park, as measured by the method
in Subsection (6).
(b) A private club licensee premises may not
be established within 200 feet of any public or
private school, church, public library, public
playground, or park, measured in a straight line
from the nearest entrance of the proposed outlet
to the nearest property boundary of the public or
private school, church, public library, public
playground, or park.
(c) The restrictions contained in Subsections
(a) and (b) govern unless one of the following exemptions applies:
(i) The commission finds after full investigation that the premises are located within a
city of the third class or a town, and compliance with the distance requirements would
result in peculiar and exceptional practical
difficulties or exceptional and undue hardships in the granting of a private club license. In that event, the commission may,
after giving full consideration to all of the
attending circumstances, following a public
hearing in the city or town, and where practical in the neighborhood concerned, authorize a variance from the distance requirements to relieve the difficulties or hardships
if the variance may be granted without substantial detriment to the public good and
without substantially impairing the intent
and purpose of this title.
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(ii) With respect to the establishment of a
private club licensee in any location, the
commission may, after giving full consideration to all of the attending circumstances,
following a public hearing in the county, and
where practical in the neighborhood concerned, reduce the proximity requirements
in relation to a church if the local governing
body of the church in question gives its written approval.
(iii) Any on-premises beer retailer licensee existing on March 1, 1990, need not
comply with the restrictions contained in
Subsections (a) and (b) if it applies for a private club liquor license before January 1,
1991.
(6) With respect to any public or private school,
church, public library, public playground, or park,
the 600 foot limitation is measured from the nearest
entrance of the outlet by following the shortest route
of either ordinary pedestrian traffic, or where applicable, vehicular travel along public thoroughfares,
whichever is the closer, to the property boundary of
the public or private school, church, public library,
public playground, or park.
(7) Nothing in this section prevents the commission from considering the proximity of any educational, religious, and recreational facility, or any
other relevant factor in reaching a decision on
whether to issue a private club liquor license. For
purposes of this subsection, "educational facility" includes nursery schools, infant day care centers, and
trade and technical schools.
1991
32A-5-102. Application and renewal requirements.
(1) A person seeking a private club liquor license
under this chapter shall file a written application
with the department, in the name of an officer or
director of a corporation, in a form prescribed by the
department. It shall be accompanied by:
(a) a nonrefundable $1,000 application fee;
(b) an initial license fee of $750, which is refundable if a license is not granted;
(c) written consent of the local authority;
(d) a copy of the applicant's current business
license;
(e) evidence that the applicant is a corporation
or association organized under the Utah Nonprofit Corporation and Cooperative Association
Act, and is in good standing;
(0 evidence of proximity to any public or private school, church, public library, public playground, or park, and if the proximity is within
the 600 foot or 200 foot limitations of Subsection
32A-5-10K5), (6), and (7), the application shall be
processed in accordance with those subsections;
(g) evidence that the applicant operates a club
where a variety of food is prepared and served in
connection with dining accommodations;
(h) a bond as specified by Section 32A-5-106;
(i) a floor plan of the club premises, including
consumption areas and the area where the applicant proposes to keep and store liquor;
0') evidence that the club is carrying public liability insurance in an amount and form satisfactory to the department;
(k) evidence that the club is carrying dramshop insurance coverage of at least $100,000 per
occurrence and $300,000 in the aggregate;
(1) a copy of the club's articles, bylaws, house
rules, and any amendments to those documents,

363

ALCOHOLIC BEVERAGES

which shall be kept on file with the department
at all times
(m) a signed consent form stating that the club
and its management will permit any authorized
representative of the commission, department,
council, or any law enforcement officer unrestricted right to enter the club premises,
(n) a signed consent form authorizing the department to obtain Internal Revenue Service tax
information on the club
(o) a signed consent form authorizing the department to obtain state and county real and personal property tax information on the club,
(p) profit and loss statements for the previous
fiscal year and pro forma statements for one year
if the applicant has not previously operated, and
(q) any other information, documents, and evidence the department may require by rule or policy to alio* complete evaluation of the application
(2) (a) Each application shall be signed and ven
fied by oath or affirmation by an executive officer
or any person specifically authorized by the cor
poration or association to sign the application to
which shall be attached written evidence of said
authority
(b) The applicant may attach to the applica
tion a verified copy of a letter of exemption from
federal tax, issued b> the United States Treasury
Department, Internal Revenue Service, which
the commission may consider as evidence of the
applicants nonprofit status The commission
may also consider the fact that the licensee has
lost its tax exemption from federal tax as evidence that the licensee has ceased to operate as a
nonprofit corporation
(3) (a) The commission may refuse to issue a li
cense if it determines that any provisions of the
clubs articles, bylaws, house rules, or amend
ments to any of those documents are not reason
able and consistent with the declared nature and
purpose of the applicant and the purposes of this
chapter
(b) Club bylaws shall include provisions respecting the following
U) standards of eligibility for members,
(n) limitation of members, consistent with
the nature and purpose of the corporation or
association,
(in) the period for which dues are paid,
and the date upon which the period expires,
(iv) provisions for dropping members for
the nonpayment of dues or other cause and
(v) provisions for guests or visitors, if any,
and for the issuance and use of visitor cards
(4) All private club liquor licenses expire on J u n e
30 of each year Persons desiring to renew their private club liquor license shall submit a renewal fee of
$750 and a completed renewal application to the department no later than May 31 Failure to meet the
renewal requirements shall result in an automatic
forfeiture of the license effective on the date the exist
ing license expires Renewal applications shall be in a
form as prescribed by the department
iwi
32A-5-103. Qualifications — Club organization
and stock structure.
(1) Any club or association seeking a private club
liquor license shall meet the following qualifications
(a) Each member shall own one share of stock
and no member or other person shall own or control, directly or indirecti}, more than one share
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(b) At least 35r4 of the total number of out
standing shares shall be of a cla^s that entitle^
each holder of that clasb to full voting rights and
upon liquidation, to an equal share of the equity
of the corporation
(c) If there is more than one class of outstand
ing stock the total number of outstanding shares
of the classes entitled to vote and share in the
equity shall be at least 35*7r of the total number
of outstanding stock of all classes
(d) The voting stock of the club shall be subject
to assessment for obligations of the club
(e) The club shall be managed and operated by
a governing board, which consists of at least five
individuals, each of whom is a shareholder or
voting member of the club and is elected by the
holders of shares or members entitled to vote
(f) The club shall post proper notice of all elections in a conspicuous place within the club
premises not less than ten working days prior to
the election
(2) (a) In lieu of the requirements of Subsections
(1 Ka), (b), and (c) a corporation having no autho
nzed issued or outstanding stock shall have at
least 759c of all members as voting members with
one vote each
(b) Upon dissolution or sale of the corporation
either
(D each voting member shares equally in
the equity, or
(n) the assets revert to a national non
profit organization that originally chartered
the Utah corporation whose bylaws require
that the assets be distributed after payment
of debts either immediately oi after a period
of time not exceeding ten years during which
period the assets are held in trust to a chan
table organization or fund or a nonprofit cor
poration qualified under this chapter
(c) The voting members of any club qualifying
under this subsection shall be subject to assess
ment for obligations of the club to the extent of
unpaid membership fees unless the membership
has been previously terminated
(3) The commission may not grant a private club
liquor license to a club whose proprietor, officer di
rector, or managing agent has been
(a) convicted of a felony under any federal or
state law
(b) convicted of any violation of any federal or
state law or local ordinance concerning the sale
manufacture distribution warehousing, adulter
ation, or transportation of alcoholic beverages, or
(c) convicted of any crime involving moral tur
pitude
(4) If any employee, proprietor officer, director or
managing agent of a private club licensee is convicted
of any offense designated in Subsection (3) the com
mission may take emergency action by immediately
revoking the license according to the procedures and
requirements of Chapter 46b Title 63 Administra
tive Procedures Act
(5) Upon the arrest of an> proprietor officer direc
tor or managing agent ol a private club liquor li
censee on any charge set forth in Subsection t3> the
director may take emergencv action by immediatelv
suspending the operation ol the licensee for the pe
nod during which the criminal matter is being adju
dicated
(6i (a) (i) The commission ma> not grant a pn
vate club liquor license to anv corporate ap
plicant who had any type of license agency
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or permit issued under this title revoked
within the last three years.
(ii) This proscription also applies if any
managing agent, officer, or director of the
applicant is or was a partner or managing
agent of any partnership, or is or was a managing agent, officer, director, or a stockholder who holds or held at least 20% of the
total issued and outstanding stock of any corporation that had a liquor license, agency, or
permit revoked within the last three years,
(b) The corporate applicant may not be
granted a license if any managing agent, officer,
or director of the applicant had a liquor license,
agency, or permit revoked while acting in their
individual capacity within the last three years.
(7) If any person or entity to whom a license has
been issued under this chapter no longer possesses
the qualifications required by this title for obtaining
that license, the commission may suspend or revoke
that license.
iwi
32A-5-104.

Commission and department duties
before granting licenses.
(1) Before a private club liquor license may be
granted by the commission, the department shall conduct an investigation and may hold public hearings
for the purpose of gathering information and making
recommendations to the commission as to whether or
not a license should be granted. The information
shall be forwarded to the commission to aid in its
determination.
(2) Before issuing any private club liquor license,
the commission shall:
(a) determine that the applicant has complied
with all basic qualifications and requirements for
m a k i n g application for a license as provided by
Sections 32A-5-102 and 32A-5-103, and that the
application is complete;
(b) consider the locality within which the proposed private club liquor outlet is located including, but not limited to:
(i) physical characteristics such as condition of the premises, square footage, and
parking availability; and
(ii) operational factors such as tourist traffic, proximity to and density of other state
stores, package agencies, and licensed outlets, demographics, population to be served,
and the extent of and proximity to any
school, church, public library, public playground, or park;
(c) consider the applicant's ability to manage
and operate a private club liquor license, including but not limited to, management experience,
past retail liquor experience, and the type of
m a n a g e m e n t scheme employed by the private
club;
(d) consider the nature or type of private club
operation of the proposed liquor licensee, including but not limited to, the type of menu items
offered and emphasized, the hours of operation,
the seating capacity of the facility, and the gross
sales of food items; and
(e) consider any other factor or circumstance it
considers necessary.
1990
32A-5-105.

Utah Nonprofit Corporation and Cooperative Association Act applicable
— Exceptions.
(1) The Utah Nonprofit Corporation and Cooperative Association Act is applicable to private club non-
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profit corporations and associations. These corporations and associations enjoy the powers and privileges
and are subject to the duties, restrictions, and liabili.
ties of other nonprofit corporations. This chapter
takes precedence in the event of any conflict with the
Utah Nonprofit Corporation and Cooperative Association Act.
<2) Three or more individuals may incorporate a
private club nonprofit corporation or association by
filing articles of incorporation with the Division of
Corporations and Commercial Code that meet requirements of the Utah Nonprofit Corporation and
Cooperative Association Act. These articles shall also
contain a statement that:
(a) the private club is a bona fide club or association, the object of which is not pecuniary
profit;
(b) the private club is organized with actual
participating members;
ic> the private club will not be used for permitting gambling or any other violation of law or
ordinance;
(d) no member of the club or any of its officers,
directors, or trustees is under 21 years of age;
and
(e> one of the purposes for which the corporation has been organized is for obtaining a license
from the commission for the storage, sale, service, or consumption of liquor.
(3) The Division of Corporations and Commercial
Code shall issue a corporate charter to a private club
nonprofit corporation or association organized under
this chapter only upon receipt of an endorsed affidavit from the department stating that a true and complete copy of the articles of incorporation have been
delivered to the department and that the articles
meet the requirements of the department as established by this chapter and the rules of the commission.
M) Any persons knowingly incorporating under
this chapter with the object of pecuniary profit, and
all persons having possession of any charter issued
under this section, but revoked by the Division of
Corporations and Commercial Code, who refuse upon
demand to deliver the charter so revoked, are guilty
of a class B misdemeanor.
1991
32A-5-106. B o n d .
<1) Each private club liquor licensee shall post a
cash or corporate surety bond in the penal sum of
$10,000 payable to the department, which the licensee has procured and must maintain for so long as
the licensee continues to operate as a private club
liquor licensee.
i2) The bond shall be in a form approved by the
attorney general, conditioned upon the licensee's
faithful compliance with this title and the rules of the
commission.
(3) If the $10,000 corporate surety bond is canceled
due to the licensee's negligence, a $300 reinstatement
fee may be assessed. No part of any cash or corporate
bond so posted may be withdrawn during the period
the license is in effect, or while revocation proceedings are pending against the licensee. A bond filed by
a licensee may be forfeited if the license is finally
revoked.
\<&Q
32A-5-107. Operational restrictions.
Each corporation or association granted a private
club liquor license and its employees, officers, managing agent, and members shall abide by the following
conditions and requirements. Failure to wmniu r,.,...
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result in a suspension or revocation of the license or
other disciplinary action taken against individual
employees or management personnel.
(1) Each private club shall hold regular meetings as required by its articles or bylaws and conduct its business through regularly elected officers. Within ten days following the election of
any officer, the department shall be notified in
writing of the officer's name, address, and office
to which the officer has been elected, and the
term of that office.
(2) Each private club may admit members
only on written application signed by the applicant, following investigation and approval of the
governing body. Admissions shall b>e recorded in
the official minutes of a regular meeting of the
governing body and the application, whether approved or disapproved, shall be filed as a part of
the official records of the licensee. An applicant
may not be accorded the privileges of a member
until a quorum of the governing body has formally voted upon and approved the applicant as
a member. An applicant may not be admitted to
membership until seven days after the application is submitted.
(3) Each private club shall maintain a current
and complete membership record showing the
date of application of each proposed member, the
member's address, the date of admission following application, and the date initiation fees and
dues were assessed and paid. The record shall
also show the serial number of the membership
card issued to each member. A current record
shall also be kept indicating when members were
dropped or resigned.
(4) Each private club shall establish in the
club bylaws initial fees and monthly dues, as established by commission rules, which are collected from all members.
(5) Each private club may allow guests or visitors to use the premises only when previously
authorized by a member. A member is responsible for all services extended to guests and visitors.
(6) Each private club shall limit the issuance
of visitor cards for a period not to exceed two
weeks and assess and collect a fee from each visitor of not less than $5 for each two-week period
the visitor card is issued. One dollar of every visitor card fee shall be remitted quarterly to the
department for the administration of this title. A
current record of the issuance of each card shall
be maintained and shall contain the name of the
member sponsoring the visitor.
(7) A private club may not sell alcoholic beverages to any person other than a member, guest,
or visitor who holds a valid visitor card issued
under Subsection (6).
(8i A person who is under 21 years of age may
not be a member, officer, director, or trustee of a
private club.
(9) An employee of a club, while on duty, may
not consume an alcoholic beverage, be under the
influence of alcoholic beverages, sponsor a person
for visitor privileges, or act as a host for a guest.
(10* A visitor to a club may not host more than
five guests at one time.
(11) Each private club shall maintain an expense ledger or record showing in detail all expenditures separated by payments for malt or
brewed beverages, liquor, food, detailed payroll,
entertainment, rent, utilities, supplies, and all
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other expenditures. This record shall be kept in a
form approved by the department and balanced
each month. Each expenditure shall be supported
by delivery tickets, invoices, receipted bills, canceled checks, petty cash vouchers, or other sustaining data or memoranda All invoices and receipted bills for the current calendar or fiscal
year documenting purchases made by officers of
the club for the benefu of the club shall also be
maintained.
(12» Each private club shall maintain a bank
account that shows all income and expenditures
as a control on the income and disbursements
records. This account shall be balanced each
month under the direction of the treasurer or
other officer of the licensee
<13i Each private club shall maintain a
minute book that is posted currently by the secretary. This record shall contain the minutes of
all regular and special meetings of the governing
body and all committee meetings held to conduct
club business. Membership lists shall also be
maintained.
<14> Each private club shall maintain current
copies of the club's articles of incorporation, current bylaws, and current house rules. Changes in
the bylaws are not effective unless submitted to
the department within ten days after adoption,
and become effective 15 clays after received by
the department unless rejected by the department before the expiration of the 15-day period.
115> Each private club shall maintain accounting and other records and documents as the department may require.
(16» Any club or person acting for the club,
who knowingly forges, falsifies, alters, cancels,
destroys, conceals, or removes the entries in any
of the books of account or other documents of the
club required to be made, maintained, or preserved by this title or the rules of the commission
for the purpose of deceiving the commission,
council, or department, or any of their officials or
employees, is subject to the immediate suspension or revocation of the club's license and possible criminal prosecution under Chapter 12.
<17i Each private club shall maintain and
keep all the records required by this section and
all other books, records, receipts, and disbursements maintained or utilized by the licensee, as
the department requires, for a minimum period
of three years. All records, books, receipts, and
disbursements are subject to inspection by authorized representatives of the commission, department, and council. The club shall allow the department, through its auditors or examiners, to
audit all records of the club at times the department considers advisable. The department shall
audit the records of the licensee at least once annually.
118' Each private club shall make available to
the department, upon request, verified copies of
any returns filed with the United States Treasury Department. Internal Revenue Service, under the federal Internal Revenue Code. Failure to
provide any returns and supporting documents
upon reasonable request by the department or,
alternatively, to provide evidence of an extension
granted by the Internal Revenue Service, constitutes sufficient grounds for the commission to
suspend or revoke a license. Any return or copy
of a return so filed with the department is confidential and may not be used in any manner not
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directly connected with the enforcement of this
title, nor may it be disclosed to any person or any
department or agency of government, whether
federal, state, or local.
(19) Each private club shall own or lease
premises suitable for its activities in its own
name. A copy of the lease shall be filed with the
department.
(20) Each private club shall operate the club
under the supervision of a manager or house
committee, appointed by the governing body of
the club.
(21) A private club may not maintain facilities
in any manner that barricades or conceals the
club operation. Any member of the commission,
authorized department personnel, member of the
council, or any peace officer shall, upon presentation of credentials, be admitted immediately to
the club and permitted without hindrance or delay to inspect completely the entire club premises
and all books and records of the licensee, at any
time during which the same are open for the
transaction of business to its members.
(22) A private club may not pay any person or
entity any fee, salary, rent, or other payment of
any kind in excess of the fair market value for
the service rendered, goods furnished, or facilities or equipment rented. It is the intention of
this subsection to insure that no officer, managing agent, employee, or other person derives a
principal economic benefit from the operation of
a club.
(23) A private club may not engage in any
public solicitation or public advertising calculated to increase its membership.
(24) Each private club shall abide by the following operational restrictions:
(a) The liquor storage and sales area shall
remain locked at all times when it is not
open for business.
(b) Liquor may not be purchased by a private club liquor licensee except from state
stores or package agencies. Liquor so purchased may be transported by the licensee
from the place of purchase to the licensed
premises. Payment for liquor shall be made
in accordance with rules established by the
commission.
(c) Beginning July 1. 1991. a private club
liquor licensee may not sell or provide any
primary liquor except in one ounce quantities dispensed through a calibrated metered
dispensing system approved by the department in accordance with commission rules
adopted under this title, except that:
(i) liquor need not be dispensed
through a calibrated metered dispensing
system if used as a secondary flavoring
ingredient in a beverage subject to the
following restrictions:
(A) the beverage shall contain liquor from a lawfully purchased container;
(B) the secondary ingredient is
not the only liquor in the beverage:
(C) the licensee shall designate a
location where flavorings are stored
on the floor plan provided to the department; and
(D) all flavoring containers shall
be plainly and conspicuously labeled "flavorings";
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<ii» liquor need not be dispensed
through a calibrated metered d i s p e n s e
system if used as a flavoring on desseru
and in the preparation of flaming f^
dishes, drinks, and desserts;
liii) wine may be served by the g l ^
in quantities not exceeding five ounce*
per glass; and
(ivi heavy beer may be served in stan%
dard containers not exceeding one liter
(d) (i) Private clubs licensed to sell jj.
quor may sell beer in any size container
not exceeding two liters, and on draft
without obtaining a separate on-premise
beer retailer license from the commit
sion.
(ii) Private clubs licensed under this
chapter that sell beer pursuant to Subsection (i> shall comply with all appropriate operational restrictions under
Chapter 10 that apply to on-premise
beer retailers except when those restrictions are inconsistent with or less restrictive than the operational restrictions under this chapter.
(iii) Failure to comply with the operational restrictions under Chapter 10 as
set forth in Subsection <ii> may result in
a suspension or revocation of the private
club's state liquor license and its alcoholic beverage license issued by the local
authority.
(e) Wine may be served in accordance
with commission rule in containers not exceeding 750 ml.
(0 A private club may not charge for the
service or supply of glasses, ice, or mixers
unless the charges are fixed in the house
rules of the club and a copy of the rules is
kept on the club premises and available at
all times for examination by the members,
guests, and visitors to the club.
(g) Minors may not be employed by any
club to sell, dispense, or handle any alcoholic
beverage.
(h) An officer, director, managing agent,
employee, and any other person employed by
or acting for or in behalf of any licensee, may
not sell, deliver, or furnish, or cause or permit to be sold, delivered, or furnished any
liquor to any:
(i> minor;
(iii person actually, apparently, or obviously drunk;
(iii) known habitual drunkard; or
iivi known interdicted person.
<h <i) Liquor may not be sold or offered
for sale at any private club during the
following days or hours;
<Ai on the day ol any state or national election until after the polls
are closed;
»B> on the day of any local election if closure is required by local
ordinance, and
>Ci on Sunday and any state or
federal legal holiday after 12 midnight and before 12 noon.
Ui» The hours of beer sales are those
specified in Chapter lu for on-premise
beer licensees
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ij> On all other da\> the liquor storage and
sales area in the club shall be closed from 1
a m until 10 a m
(k> Liquor mav not be sold except at prices
fixed by the commission Mixed drinks and
wine may not be sold at discount prices on
any date or at any time
(|i Beginning July 1 1991 no more than
one ounce of pnmarv liquor mav be served to
a member guest or visitor at a time except
wine as provided in Sub>ection icHim and
heavy beer an provided in Subsection (c><»\ i
(m) n) Beginning January 1, 1991, a person may not bring onto the premises of a
private club liquor licensee any alcoholic
beverage for on-premise consumption,
except a person mav bring subject to the
discretion of the licensee, cork-finished
wine onto the premises of any private
club liquor licensee and consume wine
pursuant to Subsection mi
nil Beginning January I 1991, a pn
vate club or its officers managers em
ployees. or agents ma> not allow a per
son to bring onto the private club prem
ises an> alcoholic beverage for on-prem
lse consumption, except cork-finished
wine under Subsection ii)
(in) Beginning January 1, 1991, if
an> private club licensee or any of i u
officers, managers, employees, or agents
violates this subsection
i A> the commission may immediately suspend or revoke the private
club's liquor license and the private
club licensee is subject to criminal
prosecution under Chapter 12. and
iB) the local authority may im
mediately suspend or revoke the
private club's local liquor license, local
consent
under
Subsection
32A-5-102 11 MCJ, or local business license
(n> A wine service may be performed and
a service charge assessed by the private club
as authorized by commission rule for wine
purchased at the private club or carried in by
a member guest, or visitor If wine is carried
in by a member, guest, or visitor, the mem
ber. guest, or visitor shall deliver the wine to
a server or other representative of the licensee upon entering the licensee premises
(o) A member, guest, or visitor to a club
may not carry from a club premises an open
container used primarily for drinking purposes containing anv alcoholic beverage
(p> Each private club liquor licensee shall
display in a prominent place in the private
club
ti> the private club liquor license that
ia issued bv the department.
m> a list of the types and brand
names of liquor being served through its
calibrated metered dispensing system
and
<ui i a sign in large letters stating
Warning The consumption of alcoholic
beverages purchased in this establishment may be hazardous to your health
and the safetv of others "
iq» The following acts or conduct in a private club licensed under this chapter are
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considered contrarv to the public welfare and
morals and are prohibited upon the premises
u) employing or using any person in
the sale or service of alcoholic beverages
while the person is unclothed or in attire, costume, or clothing that exposes to
view any portion of the female breast
below the top of the areola or any portion of the pubic hair, anus, cleft of the
buttocks vulva, or genitals,
(ID employing or using the services of
any person to mingle with the patrons
while the person is unclothed or in attire, costume, or clothing described in
Subsection h),
(in) encouraging or permitting any
person to touch, caress, or fondle the
breasts, buttocks, anus, or genitals of
any other person.
(iv) permitting any employee or person to wear or use any device or covering, exposed to view, that simulates the
breast genitals anus, pubic hair, or any
portion of these,
(vi permitting any person to use artificial devices or inanimate objects to depict any of the prohibited activities described in this subsection,
(vii permitting any person to remain
in or upon the premises who exposes to
public view any portnon of his or her
genitals or anus, or
(vn) showing films, still pictures,
electronic reproductions, or other visual
reproductions depicting
(Ai acts or simulated acts of sexual intercourse, masturbation, sodomy, bestiality, oral copulation,
flagellation, or any sexual acts prohibited by Utah law,
(B) any person being touched, caressed, or fondled on the breast, buttocks, anus, or genitals,
<C' scenes wherein artificial devices or inanimate objects are used
to depict, or drawings are used to
portrav, any of the prohibited activities described in this subsection, or
(D) scenes wherein a person displays the vulva or the anus or the
genitals
(r) Nothing in Subsection (q) precludes a
local authority from being more restrictive of
acts or conduct of the type prohibited in Subsection (q)
(s) (i) Although live entertainment is
permitted on the premises of a club liquor licensee, a licensee may not allow
any person to perform or simulate sexual acts prohibited by Utah law, including sexual intercourse, masturbation,
sodomy, bestiality, oral copulation, flagellation, or the touching, caressing, or
fondling of the breast, buttocks, anus, or
genitals, or the displaying of the pubic
hair, anus, vulva, or genitals Entertainers shall perform only upon a stage
or at a designated area approved by the
commission
(ii) Nothing in Subsection (i) precludes a local authority from being more
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restrictive of acts or conduct of the tvpe
prohibited in Subsection (D
(25) (a) A private club may not close or cease
operation for a period longer than 240 hours,
unless written notice is given to the department at least seven days before the closing,
and the closure or cessation of operation is
first approved by the department
(b) In the case of emergency closure, immediate notice of closure shall be made to
the department by telephone
(c) The department may authorize a closure or cessation of operation for a period not
to exceed 60 days The department may extend the initial period an additional 30 days
upon written request of the private club and
upon a showing of good cause A closure or
cessation of operation may not exceed a total
of 90 days without commission approval
(d) Any notice shall include the dates of
closure or cessation of operation, the reason
for the closure or cessation of operation, and
the date on which the licensee will reopen or
resume operation
(e) F'ailure of the licensee to provide notice
and to obtain department authorization prior
to closure or cessation of operation shall re
suit in an automatic forfeiture of the license
and the forfeiture of the unused portion of
the license fee for the remainder of the license year effective immediately
(0 Failure of the licensee to reopen or resume operation by the approved date shall
result in an automatic forfeiture of the license and the forfeiture of the unused portion of the club's license fee for the remainder of the license year
(26) Each private club shall conduct its affairs
so that it is not operated for a pecuniary profit
(27) A private club may not transfer a private
club liquor license from one location to another
without prior written approval of the commission
(28) A person, h a v i n g been gTanted a private
club liquor license, may not sell e x c h a n g e , barter, g i v e , or a t t e m p t in a n y w a y to dispose of the
license, w h e t h e r for m o n e t a r y gain or not A priv a t e club liquor license h a s no monetary value
for the purpose of any type of disposition
1991

32A-5-108. Return of inventory.
Any liquor previously purchased from the department that remains unsold and in saleable condition
at the time the licensee's private club liquor license
becomes invalid for any reason snaYl be returned to
the department for a refund of the current value of
the liquor or the liquor is subject to immediate seizure by the department
1990
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PART 1
GENERAL PROVISIONS
32A-6-101.

Commission's power to issue permits — Limitations.
(1) The commission may issue a special use permit
for the purchase, storage, sale, use consumption, or
rtianufacture of alcoholic products for limited purposes specified by this chapter and the rules of the
commission The permit entitles the permittee to purchase, store, sell, use, consume, or manufacture alcoholic products only in quantities and types and for
purposes as stated in the permit
(2) The commission may prescribe by policy, directive, or rule consistent with this title, the general
operational r e q u i r e m e n t s of p e r m i t t e e s r e l a t i n g to
(a) physical facilities,
consumption, or manufacture of alcoholic beverages,
(ci purchase, storage, and s a l e s q u a n t i t y limitations, and
(d) other m a t t e r s considered appropriate by
the commission
1990

32A-6-102.

Application and renewal requirements.
U> A person seeking a special use permit of any
kind under this chapter shall file a written application with the department in a form prescribed by the
department It shall be accompanied by
(a> a nonrefundable application fee where required by any section of this chapter,
(bi unless otherwise provided in this chapter, a
one-time special use permit fee of $50, which is
refundable if a permit is not granted,

